IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF GEORG A
ATLANTA DI VI SI ON

CORNELI US COCPER, M CHAEL
EDWARDS, CHARCELLA GREEN,
PATRI Cl A HARRI' S, SARAH JEAN
HARRI' S, | RENE MCCULLERS, and
CAROLYN W LSCN,

I ndi vidually and as C ass
Represent ati ves,

Plaintiffs,

V. CIVIL ACTI ON NO
. 1:00-CV-2231-ODE
SOUTHERN COMPANY, GEORG A
PONER COMPANY, SOUTHERN
COVPANY SERVI CES, INC., and

SOQUTHERN COVPANY ENERGY
SOLUTI ONS, | NC.,

Def endant s.

ORDER

This putative class action alleging discrimnation in
enpl oynent based on race in violation of Title VII of the Cvil
Rights Act of 1964 ("Title VI1"), 42 U. S.C. §§ 2000e, et seq., and
42 U.S. C. 8 1981 ("Section 1981") is presently before the Court on
Plaintiffs’ notion for class certification. The notion includes
a request for an evidentiary hearing.

Bot h si des have fil ed desi gnati ons of the evidence they woul d
present if an evidentiary hearing were held. The Court has
revi ewed the designations, and finds the referenced evidence is
al ready substantially includedinthe volum nous record, including

appendi ces of docunents, affidavits and deposition excerpts which



have been reviewed by the Court. An evidentiary hearing is not
needed. Thus, Plaintiffs' request for an evidentiary hearing is
DENI ED.

After reviewing the record and the briefs filed by both
sides, Plaintiffs' notion for class certification is DEN ED for

the reasons stated bel ow.
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l. | NTRODUCTI ON
This i s an action brought by seven present or past enpl oyees
of the various Defendants seeking to represent a class of all
African- Aneri can enpl oyees of Defendants, including upper and
m ddl e managenent |evel enployees, office and clerical staff,
comm ssion-paid sales personnel, and unionized operations,
mai nt enance and constructi on personnel .
Pursuant to Rule 23(a), (b)(2) and (b)(3) of the Federa
Rul es of Givil Procedure, Plaintiffs request certification of the
foll owi ng cl ass:
Al'l African-Anerican persons enpl oyed by Sout hern Conpany’s
Corporate O fice, Georgia Power Conpany, Southern Conpany
Servi ces, Inc. or Sout hern Conpany Energy Sol utions, Inc., in
the United States at any tinme fromJuly, 1998 to the present,
who are subject to the Defendants’ enpl oynent, personnel and
human resources policies and practices and who have been
continue to be, or may in the future be adversely affected by
t he Defendants’ racially discrimnatory enploynment policies
and practices ("the Cass").
(Plaintiffs' notion for class certification, pp. 1-2; Conplaint).
The proposed cl ass enconpasses approxi mately 2,400 peopl e.
Plaintiffs’ Third Anended Conplaint ("Conplaint”) alleges
discrimnation in pronotions conpensation, training and
eval uati ons, and requests back pay, conpensatory damages, punitive

1

damages, declaratory relief,' and injunctive relief.? The Named

'The Conpl ai nt seeks a decl aration that "Defendants' acts and
practices as set forth herein are in violation of the | aws of the
United States."

’The Conpl ai nt requests "prelimnary and per manent i nj unctive
relief to end Defendants' discrimnatory practices and to prevent
current and future harmto the Naned Plaintiffs and the C ass.”
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Plaintiffs allege various acts of racial discrimnation by
Def endants at Defendants’ |ocations in the nmetropolitan Atl anta,
Georgia area. The prospective class nenbers reside in Georgia,

Al abama, Florida, and M ssissippi.

1. THE DEFENDANTS

Def endant Sout hern Conpany ("TSC') i s a hol di ng conpany whi ch
owns the stock of all other Defendants naned in the conplaint.
TSC has no enployees. (Womack Aff., § 9).°® Plaintiffs allege
that TSC has 26,000 enployees in the United States; presumably
this was the nunber of individuals enployed by TSC s subsi di ari es
in the United States when the conplaint was fil ed.

Def endant Georgia Power Conpany ("GPC') is the |argest
subsi diary of Defendant Southern Conpany and is the nation’s
| ar gest generator of electricity. (Conplaint,  17). It serves
custoners in 153 of Georgia s 159 counties. It enploys
approxi mately 9,000 enpl oyees at different |ocations throughout
Geor gi a. GPC s headquarters is in Atlanta, Georgia. GPC is
divided into five business units: (1) Custonmer Operations; (2)
Mar ket i ng; (3) Finance; (4) External Affairs (including
Governnental and Regulatory Affairs, Community and Economc
Devel opnent, Environnental Affairs, Land Managenent, Risk

Managenent and Public Relations); and (5) Corporate Rel ations.

3Chri stopher Womack is the Senior Vice President of Human
Resources for Defendant Sout hern Conpany Services, Inc. ("SCS").



Id. at 9 9-20. GPC also has enpl oyees working in GPC s fossil
fuel, hydro-el ectric and nucl ear power generating plants which are
oper ated by Sout hern Conpany Generation ("SCG').* The majority
of GPC s enpl oyees work i n generating plants throughout the state
of Georgi a.

GPC has a coll ective bargai ning agreenent ("CBA") with the
I nternational Brotherhood of Electrical Wrkers ("I BEW), Local
No. 84, which covers forty-four percent of its enployees. Over
two-t hirds of GPC s uni on workforce i s inmaintenance/ construction
or in operations. Fifteen percent of GPC s enpl oyees covered by
the CBA have coll ege degrees. About twenty-two percent of the
covered enpl oyees are African-American. ®

Def endant Sout hern Conpany Services ("SCS") has contracted
wi th TSC and each of its subsidiaries to furnish human resources
and EEO functions for them SCS enpl oys approximately 3,000

enpl oyees in Ceorgia and Al abanma. SCS is not unionized.

(Lightfoot, § 14).° Eighty-four percent of SCS' enployees are in

“SCG i s an i ndependent business unit of TSC which has a sub-
organi zation for each operating conpany. SCG manages the
generation of electricity at GPCs generating plants. All
enpl oyees working at those plants are enpl oyees of GPC, but they
are supervi sed by SCG managers.

Plaintiffs' brief, p. 12, states that about one-half of
Def endants' covered workforce is African-Anerican, citing
Plaintiffs' Exhibit 21. This appears to be an incorrect
interpretation of the Exhibit. According to the report of Dr.
Haworth, p. 11, 21.9% are African-Anerican. Either way, a
substantial part of the class Plaintiffs seek to have certifiedis
covered by the CBA

°Henry Lightfoot is the Manager of Labor Relations at
Def endant GPC.



positi ons exenpt fromthe requi renents of the Fair Labor Standards
Act. Seventy-five percent of SCS' exenpt enpl oyees hold coll ege
degr ees. Thirty-six percent of the exenpt enployees hold
engi neeri ng degrees and twenty-four percent have graduat e degr ees.

Def endant Sout hern Conpany Energy Solutions ("SCES') is a
non-regul ated, non-utility subsidiary of Defendant TSC which
devel ops and sells energy-rel ated products and services. At the
time the instant suit was filed, SCES had approxinately 268
enpl oyees i n Georgi a, Al abama, Fl orida, and M ssi ssippi. (Haworth
Aff., 18)." Fifty-three percent of SCES enpl oyees are i n exenpt
positions. Mst of SCES enployees sell energy-rel ated products
and are comnm ssion pai d.

The Defendants nmaintain a common job, salary, or pay grade
systenf which was fornulated by Defendant SCS for non-exenpt
enpl oyees (grades NE1 t hrough NE9) and exenpt enpl oyees (grades E1
to E15). Salaries for covered enployees are determ ned by the
CBA.

The record contains information concerning the range of
sal ari es payable under different exenpt and non-exenpt salary
grades. See Plaintiff's Exhibit 72. The CBA contains the salary

designations for bargaining unit |obs. See Lightfoot Aff.,

‘Dr. Joan G. Haworth is a | abor econoni st and econonetri ci an
retained by Defendants to conduct economc and statistical
anal yses of Def endants' enpl oynent policies as well as Plaintiffs'
clains of discrimnation.

8 The record variously refers to these grades as salary
grades, pay grades or job grades. The terns nean t he sane thing.
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Exhibit C. In 1998, grade E5 ranged from $42,396 to $67, 837

Grade E3 was approxi mately $34, 020 t o $54, 432. Accordi ng to Davi d
Ratcliffe, President of Defendant GPC, the managenent |evel is
considered to begin at E7. One of the Naned Plaintiffs who
currently works for Defendants is in exenpt grade 5; one is at
exenpt grade 2; the other is a non-exenpt enployee. Prior to her
resignation, Plaintiff P. Harris was in grade E5 as a narket
research anal yst.

Plaintiffs conplain of the breadth of the salary ranges in
the various job or salary grades. They state that it is possible
for an enployee to be in a higher grade than another, yet earn
| ess noney. Plaintiffs assert that this is a neans of masking
di scrim nation agai nst African-Anericans. It is correct that the
sal ary ranges overl ap.

Wil e all of the Defendants use the sane sal ary grade system
within different subsidiaries a particular job may "top out” at a
different salary grade fromanother on account of the attributes
of that positionwthin that particul ar subsidiary. Also, not all
positions exist within every subsidiary.

Defendants utilize comobn conpensation and pronotions
policies pronulgated and adm nistered by Defendant SCS, as

foll ows.

JobNet Posti ngs

The mgjority of Defendants' vacancies for non-covered

positions are filled by posting the position on Defendant TSC s



conputer i ntranet systemknown as "JobNet," which is accessibleto
virtually all enpl oyees. Required qualifications for the job and
the job duties are stated in the posting. The applications are
screened by managers and sonetinmes by Human Resources ("HR")
personnel and an interviewlist is derived. Part of HR s job is
to seek diversityinthelist. SCSrecomends that all candi dates
who receive aninvitationtointerviewfor a position be asked the
same questions and provides "structured interview' guidelines
which are tailored to the skills needed for the job under
consi deration. Specific questions are provi ded which should be
asked of all interviewees. SCS recommends that a selection
comm ttee eval uat e t he candi dat es and det er mi ne by consensus whi ch
Is best for the position. Scoring sheets are provided for the
committee nenbers' use. (Wlfe Aff., 1 5-30).

The Def endants have subm tted nunmerous affidavits fromtheir
manager s whi ch state that they use sel ection conmttees. However,
they are not required to do so. Even in cases where a sel ection
commttee is used, the manager is not required to accept the

commttee's reconmmendati on

Leader shi p Devel opnent/ Devel opnent al Moves

Def endant conpanies utilize | eadershi p devel opnent prograns
which are designed to identify enpl oyees who have denonstrated

| eadership potential and to provide themwith opportunities to



obtain experience in other areas. (Harber Aff., § 45).° They
al so mai ntai n a professional nentoring programand a prof essi onal
devel opnent program All of these prograns are partly intendedto
I ncrease diversity at the nmanagenent |evel

Defendants seek to identify talent and sonetines nake
pronotions or transfers as a "devel opnental opportunity.” These
devel opnental opportunities are not posted on Def endants' JobNet
system Plaintiffs conplainthat "devel opnental noves" tend to be

offered to Caucasians in preference to bl acks.

Perf ormance Eval uati ons

SCS recomends that enpl oyees receive witten eval uati ons,
using a prepared form A sanple of the formis attached to

Plaintiffs' Conplaint as Exhibit D

Pr ogr essi ve Pronotions

Advances withina'job famly' for exanple, fromengi neer |11
to engineer Il, are not posted as they do not reflect a job
vacancy. |Instead, an enpl oyee may recei ve a progressive pronotion
when she acconplishes certain pre-determ ned goals or m | estones
associated with a position, or has denonstrated satisfactory

performance over a sustained period of tine. (Conoly Aff., 1

Kat hy Harber is the |eadership devel opnent consul tant at
Def endant SCS.
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13). Plaintiffs assert that progressive pronotions are
discrimnatorily denied to African-Anericans because their

performance and achi evenents are not fairly eval uat ed.

Job Re-eval uati ons

Manager s have the di scretiontore-evaluate jobs wthintheir
departnments if they determ ne that the actual skills required are

above or bel ow those anticipated by the job criteria.

Job Rot ation

There are occasions when two enployees rotate jobs on a
tenporary basis so that each enployee can |learn new skills and
gai n a broader range of experiences. (Eavenson Aff., f 10; Hi nson
Aff., 120)." Plaintiffs contend that African-Anmericans do not

recei ve the sanme opportunities as whites for job rotation

Merit I ncreases and | ncentive Bonuses

Senior managenent wthin each organization provides

gui del i nes to nmanagers concerning nerit increases. Mnagers and

“Warren Conoly is the general manager of distribution
servi ces for Defendant GPC.

"janmes Eavenson is the Manager of Fleet Operations for
Defendant GPC. WR Hinson is the assistant conptroller for
Def endant GPC.
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supervisors wthin individual departnents have discretion to
determ ne how to allocate individual nerit increases.

Most non-covered enpl oyees at Defendants GPC, SCS, and SCES
are also eligible for lunp sum incentive bonuses under a
performance pay plan ("PPP').' Sone nanagers allocate the same
percentage to all enpl oyees regardl ess of performance whil e others
al | ocat e varyi ng percentages i n accordance with t he achi evenent of
i ndi vidual or teamgoals. (Harvey Aff., 1 19).

Plaintiffs conplain that in practice nmanagers discrimnate
agai nst African-Anericans in giving nmerit increases and i ncentive

bonuses.

Affirmative Action/ EEO

The Defendants have affirmative action plans, a Diversity
Advi sory Team vyearly goals for increasing diversity (the 2000
goal was to increase representation of wonen and mnorities at
Exenpt Job grade 7), and other stated neans of seeking diversity
i nthe workforce including external recruitnment. See Whnack Aff.
Plaintiffs' Exhibit 27. Plaintiffs assert that these procedures

are ineffective.

Vacanci es under the CBA

2Covered enployees at GPC and enpl oyees working under a
conmi ssi on sal es plan or an alternative conpensati on plan are not
eligible for a PPP bonus. (WIkinson Aff.,  11).

12



Al transfers and pronotions anong covered positions are
governed by the terns of the CBA (Eavenson Aff., § 12).
Managers have little discretionin the method or criteria used to
fill these jobs. (Lightfoot Aff., 99 7-8). Instead, nanagers
identify their needs and call the Labor Rel ati ons Departnent at
whi ch point the jobs are posted and filled with the nost senior
bi dder. (Hartz Aff., q 11).1% The CBA provides that certain
"l ead" jobs wll be awarded based on seniority, conpetency being
equal . GPC does use witten tests in gaugi ng conpetency for this
pur pose. The CBA does not appear to cover the position of

foreman. See Lightfoot Aff., Exhibit C

I11. THE NAMED PLAI NTI FFS

Plaintiff Cornelius Cooper, one of seven Naned Plaintiffs, is
an African- Anerican nal e enpl oyed by GPC as a lineman in Atl anta,
Georgia. After high school graduation in 1970 Cooper worked in
the concrete finishing business with his father. (Cooper Depo.,
p. 13). He has been enployed by GPC since 1973 when he began
wor ki ng as a hel per. Since that tinme, Cooper has worked as a
wi nch truck operator, apprentice lineman, |inenman, and |ead
lineman, all within the Custonmer Operations Division in or near
netro Atl anta. (Cooper Depo., pp. 18-37, 47-50). He joined Local

No. 84 of the International Brotherhood of Electrical Wrkers.

“Todd Hartz is the general manager of transm ssion
mai nt enance for Defendant GPC.
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The ternms and conditions for all of these positions are covered by
GPC s CBA.

Cooper has never taken the first |ine supervisor test, which
has been identified by the Plaintiffs as a test which unfairly
bl ocks African-Anericans in covered positions from advancing to
foreman. He has not applied for a foreman position since 1989 or
1990, as there have been no foreman positions open in his part of
GPC since then. Cooper Depo., p. 299. He has never applied for
a crew | eader position. [d. at 299.

Plaintiff Cooper alleges that he applied but was not sel ected
for a non-covered (i.e., non-union) position as trainer withinthe
two year period before this suit was filed. (Conplaint, T 78).
One of the positions was awarded to Charlie Johnson, an African-
Anmerican. (Cooper Depo., p. 266). Several positions as trainer
were open at that tinme. Cooper did not file a charge with the
Equal Enpl oynent Opportunity Conm ssion ("EEOC'). (Cooper Depo.,
p. 213).

Plaintiff Cooper also states that he previously had applied
for numerous ot her non-covered postings. He was interviewed but
not selected. 1d. at 294. Cooper was unable to identify any

instances of alleged harassnment or any racially offensive

“Two years is the period of limtation for a Section 1981
claim Hill v. Metropolitan Atlanta Rapid Transit Authority, 841
F.2d 1533, 1546 (11'" Gir. 1988), nodified on other grounds, 848
F.2d 1522 (11'" Gr. 1988).

14



comrents, docunents, objects, or other itens within the two years
preceding the filing of this suit. (Cooper Depo., pp. 213-220)."

Plaintiff Mchael Edwards i s an Afri can- Anreri can mal e who has
been enpl oyed as a |lineman by Defendant GPC in Atlanta, Ceorgia.
Foll owi ng high school graduation in 1978, he enlisted in the
United States Marine Corps. 1d. at 10. During his tenure in the
Marines, Edwards becane certified as an aircraft mechanic.

Edwards was hired by GPC in 1987. He has held various
positions includingutilityman and hel per positions at Pl ant Vogl e
near Augusta, Georgia, an unassigned apprentice |ineman position
in Augusta and H nesville, Georgia, and a |ineman position
(Custoner Operations) in Tucker, GCeorgia. (Conplaint, § 86).
Each of these positions is covered by the CBA. He has had several
ext ended absences as well as |ight duty assi gnnents as a result of
various injuries and nedi cal conditions. (Edwards Depo., pp. 16-
18). Plaintiff Edwards states that he left work due to injury on
May 18, 1998 and returned on Novenber 22, 1998. He then held a
tenporary position until that position was elimnated in April
2000. 1d. Edwards has been out of work on disability | eave since
that tine. 1d. at 18.

Plaintiff Edwards generally asserts that he has been denied
pronotions on the basis of his race. He applied and was

interviewed for a cable locator position in March, 2000 which

®I'n his deposition, Plaintiff Cooper described two racist
conment s whi ch occurred nore than two years prior to the filing of
this |awsuit.
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woul d have involved a cut in pay fromlineman's pay® but which
woul d have accommpdated his physical limtations. The cable
| ocator position was awarded to a Caucasi an applicant. (Edwards
Depo., pp. 93-94; Conplaint, Y 88-89).

Edwards filed a conplaint with the EEOC in 1999 all eging
viol ation of the Anericans wth Disabilities Act. This claimdid
not nmention race discrimnation. Edwards has not identified any
i nstances of harassnment within the two years preceding the
| awsuit. He states he did see a toy skel eton hanging froma cork
board in the nmen’s | ocker roomat one facility before that. |[d.
at pp. 127-29. At about thetine this lawsuit was filed, he filed
a charge of discrimnation with the EECC al |l egi ng i ndi vi dual and
cl ass-wi de clainms of race discrimnation against Defendants and
received a Notice of Right to Sue. (Conplaint, f 93).

Plaintiff Charcella Geen is an African-Anmerican femal e who
is currently enployed by Defendant GPC as an education services
coordinator in Atlanta, Georgia. G een graduated fromhi gh school
in Atlanta, Georgia in 1967 (G een Depo., p. 60) and received a
B.S. degree in human services admnistration from Mercer
University in 1981. In 1983 she received a nmaster’s degree in
social work fromdC ark Atlanta University. [In 1999 she received
a Ph.D. degree. 1d. at 69.

Green began working for GPCin 1983 in atenporary i nternship

position in External Affairs. Subsequently she held positions as

It is not clear that this position would have been a
pronoti on.
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associate public information representative, assistant to the
director of corporate comrunications, education services
coordi nator, comuni cations coordinator, and area devel opnent
organi zer advi sor. These are exenpt positions. Her current
position is at salary grade 5. Plaintiff Geen alleges that she
was deni ed an educati onal services nmanager position awarded to a
Caucasi an applicant on July 11, 1998.% (Conplaint, § 110). G een
bel i eves the current hol der of this positionis at salary grade 7.
(Geen depo., p. 206). Green alleges that she has been
conpensated less favorably than several simlarly situated
Caucasi an co-workers, and that several Caucasians with |ess
education and seniority have received job rotations or other
devel opnental noves that she has not received. (Conplaint, 11
113-16). Green has not identified any workplace comments or
conduct whi ch coul d be characterized as racially hostile. She did
not file a conplaint with the EECC

Plaintiff Patricia Harris ("P. Harris") is an African-
Anmerican female and a fornmer enpl oyee of both Defendant GPC and
Def endant Sout hern Conpany Servi ces ("SCS") where she worked as a
mar keti ng research analyst. Harris received an associ ate degree
from Gordon College in 1981. In 1985, she received a biology
degree from Georgia State University in Atlanta, Ceorgia.
Subsequently, in 1997, she earned an MBA degree fromGCeorgi a State
University. (Conplaint, § 154).

"This date is nmore than two years before the filing of the
I nstant acti on.
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Plaintiff P. Harris began working for Defendant GPC as a
secretary in 1990 in Marketing and Regul atory Affairs. After
wor ki ng for Defendant GPC for thirteen nonths, she was offered a
permanent position and pronoted to senior secretary by her
supervi sor, Buddy Croner. (P. Harris Depo., p. 36) .
Subsequently, Harris advanced t hrough several positions including
research anal yst and econom c devel opnent anal yst. These are
exenpt positions. (P. Harris Depo., pp. 34-39).

In 1997, P. Harris becane an enployee of SCS in a nmarket
research anal yst position, an E5 grade position. (Conplaint,
159). The Conplaint states that "[al though the salary range for
an E5 enployee in 1998 was $42,396 to $67,836, [Plaintiff P.
Harris' salary was only approxi mtely $45,000." (Conplaint, 1
155). She generally alleges that she experienced racial
discrimnation in pronotions, conpensation and performnce
eval uati ons.

Plaintiff P. Harris applied for no pronotions during the
rel evant two year period except for a liaison position which she
could not identify. (P. Harris Depo., pp. 147, 259-60). She did
not file a charge of discrimnation with the EEOCC. She coul d not
identify any patently offensive racial coments, conduct,
docunents, objects, or events during the two year period precedi ng
this |awsuit. Id. at 173-78. Plaintiff P. Harris voluntarily
resigned in August, 1999. 1d. at 16.'

Bplaintiff P. Harris submitted a resignation neno to her
supervi sors which stated, "[nly experience at Southern has

18



Plaintiff Sarah Jean Harris ("S.J. Harris") is an African-
Aneri can fenmal e who was enpl oyed by Defendant GPC from 1979 unti |
m d- 2000. Fol |l ow ng graduati on fromhi gh school in 1963, she t ook
courses i n shorthand, accounting, data processing and real estate
| aw at Gm nnett Area Technical College and received certificates
for conpl eting nunerous courses. She began working as a utility
operator for Georgia Slack Conpany in approximtely 1966. |d.
In 1973, she began working as a secretary for Sears departnent
store in Atlanta, Georgia. She also worked as a sal es associ ate
at Bel k departnent store and as a bank teller at GMm nnett Feder al
Bank.

S.J. Harris began as a general "Clerk B" in a Region
Qperations facility in Lawenceville, Georgia, noved to a
secretary positionin another facility as part of a reorgani zation
in 1994, and becane a region support representative in 1997.
(S.J. Harris Depo., pp. 31-37, 62). These positions were not
covered by the CBA and appear to be non-exenpt positions.

S.J. Harris did not apply for any pronotions during the
rel evant peri od. She could not identify any instances of a

hostil e environnment during the rel evant period. ld. at 157.

enriched nme deeply . . . | am grateful for the positive
experiences and relationships developed over the years at
Southern.” In another nmeno, witten to her co-workers, Plaintiff
P. Harris stated, "I look back and I amin awe of how God has
pl aced the nost wonderful people in front of nme and pl aced them
Wi thin one conpany - the Southern Conpany. | amdefinitely 'the
better for it' for having experienced the Southern style.

19



Plaintiff S.J. Harris received several poor eval uations and
was placed in "positive discipline” in 1999. (S.J. Harris Depo.,
pp. 78-94, 101-02). Utimtely, she received higher |evels of
di sci pline, including probation. [d. at 106. Her enpl oynent was
eventually termnated as a result of an incident during her
probati onary peri od. Id. at 158-60. Plaintiff S.J. Harris
contends that her performance evaluations were tainted by
intentional discrimnation and that her termnation was in
retaliation for her participationinthe instant litigation. [d.
at 69-70. She filed a charge with the EEOC shortly after being
termnated in the summer of 2000.

Plaintiff Irene McCul l ersis an African-Anerican fenal e hired
by Defendant G°PC as a file clerk in 1978. (MCullers Depo., p.
39). Before that she attended Bl atton Business College, a two
year business college in Atlanta, Georgia, and al so worked in the
clains departnent at Cotton States Insurance Conpany for
approxi mately six years. 1d. at 37.

Inaddition, McCullers has held at | east ten ot her positions,
in five separate job grades, including mcrographics clerk,
accounting clerk, accounting representative, docunment processing
operator in finance at GPC, and processing operator | with the SCS
I nformati on Managenent Services Departnent. These are non-
covered, non-exenpt positions. She alleges she has experienced
racial discrimnation in pronotions, conpensati on and perfornmance
eval uations. Specifically, Plaintiff MCullers alleges that she

has recei ved consi stently | owperfornmance eval uati ons and t hat she
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has recei ved | ower annual increases t han her Caucasi an co-wor kers.
Id. at 133-35. In her deposition, Plaintiff MCullers failed to
identify any exanples of a hostile work environnment within the
rel evant two year period. 1d. at 146-52. Al though she has never
applied for a posted position, she alleges that she has been
deni ed a nunber of progressive pronotions. (MCullers Depo., p.
55; Conplaint Y 151-52). 1In her deposition, Plaintiff MCullers
stated that she never heard any racial epithet by any co-worker,
supervisor, or nmanager during her enploynent. Id. at 63.
McCul lers did not file an EEO char ge.

Plaintiff Carolyn WIlson is an African-Anerican female
enpl oyed by Def endant Sout hern Conpany Energy Sol utions (" SCES")
as a Project Analyst |11l in Forest Park, Georgia. WIson attended
coll ege at Mercer University in Atlanta, CGeorgia. (W]Ison Depo.,
p. 35) and also studied electronics as a Lance Corporal in the
United States Marine Corps. [d. at 37.

Plaintiff WIson initially worked for Defendant GPC in
Cust oner Service beginning in 1985. (W/Ison Depo., p. 11). She
recei ved several pronotions before she applied for and recei ved a
proj ect anal yst position at SCES in 1997. She al so applied and
interviewed for a custoner service representative positionin 1998
and, after receiving an offer, declined it. Id. at 160-61
Wl son's current position, project analyst Ill, is an exenpt
position at salary grade 2. W I son generally all eges that she has
experienced racial discrimnationin pronotions, conpensation and

performance eval uations. She al so clains that she was prom sed a
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$10,000 raise, but that she received only half of that anount.
(Conplaint, 1 132, 137). Also, she alleges that she was deni ed
training opportunities by another African-Anerican enployee in
Human Resources, and that she has not received perfornmance
evaluations. (ld. at | 141; WIson Depo., pp. 38-41). Plaintiff
W | son has not identified any patently offensive racial comments,
conduct, docunents, objects, or events in the workpl ace during the
two-year period. (W Ison Depo., pp. 88-97).' Wlson filed a
charge with the EEOC at the approximate tinme this |awsuit was
filed. The EEO conplaint stated that she had been subjected to
di scrimnation, but was unspecific as to the event or events
conprising the discrimnation.

Summrari zi ng, the seven naned Plaintiffs includethree persons
who no | onger work?® for any Defendant. O the remaining four who
are currently enployed, one is a lead |ineman whose rate of
conpensation is covered by a col | ective bargai ning agreenent. Two
hol d non- managenent, exenpt positions in Atlanta, Ceorgia. One
hol ds a non-exenpt position. One of these four Plaintiffs
(Plaintiff Wlson) filed a conplaint with the EEOCC conpl ai ni ng of

di sparate conpensation and only Plaintiffs Cooper and WI son were

“Plaintiff Wlson did state that on one occasi on a co-worker
asked her "what’'s wong wth black wonen?". (WIson Depo., p.
90) .

The Court includes in this group Plaintiff Edwards, whose
position was elimnated in April 2000 and who has been on
disability | eave since then.
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denied a conpetitive pronotion within the two year period

i mredi ately preceding the filing of this suit.

IV STANDI NG

Before a district court may undertake anal ysis of whet her the
requirements of Rule 23 of the Federal Rules of G vil Procedure
are net so as to permt certification of this case as a class
action, the court nust first "determne that at |east one naned
cl ass representative has Article I'll standing to rai se each cl ass

subclaim" Prado-Steiman v. Bush, 221 F.3d 1266, 1279 (11'" Cir.

2000). "Only after the court determ nes the issues for which the
nanmed plaintiffs have standing should it address the question
whet her the nanmed plaintiffs have representative capacity, as
defined by Rule 23(a), to assert the rights of others."” Prado-
Steiman, 221 F.3d at 1280 (citing Giffin v. Dugger, 823 F.2d

1476, 1482 (11'" Cir. 1987)). "Ananed plaintiff in a class action
who cannot establish the requisite case or controversy between
hi nrsel f and the defendants sinply cannot seek relief for anyone--
not for hinself, and not for any other nenber of the class."”
Giffin, 823 F.2d at 1483. "Under elenentary principles of
standing, a plaintiff nust allege and show that he personally
suffered injury.” 1d. at 1482. Each claim asserted by a naned
plaintiff "nust be analyzed separately, and a claim cannot be
asserted on behalf of a class unless at | east one naned plaintiff
has suffered the injury that gives rise to that claim" Prado-

Steiman, 221 F.3d at 1280 (citing Giffin, 823 F.2d at 1483).
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After thoroughly examning the record,? the court has made
the foll ow ng determ nati ons regardi ng Naned Plaintiffs’ standing
to assert various clains:

Cornel i us Cooper has standing, under 8 1981 only, to assert
a discrimnation in pronotion claim based upon his denial of
pronotion to a trainer position on August 26, 1998.

M chael Edwards has standing, under both Title VII and §
1981, to assert a discrimnation in pronotion claimbased upon the
denial of a cable | ocator position in April 2000.

Sarah Jean Harris has standing to assert discrimnation in
eval uation and conpensation clains under Title VI| and § 1981.

Carolyn WIlson has standing to assert a discrimnation in
conpensation claimunder Title VII and 8§ 1981 and has standing to
assert a discrimnation in pronotions claimunder 8 1981 only.

Charcella Green has standing to assert a discrimnation in
conpensation claimunder § 1981. She would have standing as a
cl ass nenber to assert a Title VIl claimbased on the EEO charges
filed by Carolyn Wlson if this case were certified as a class
action.

Irene McCullers has standing to assert a discrimnation in
conpensation claim under 8 1981 and has standing to assert a

di scrimnation in progressive pronotions clai munder 8§ 1981 based

L The court rejects the notion that Plaintiffs were not

required to file an EEOC Charge wthin 180 days of any
discrimnatory incident. To the extent that Plaintiffs rely on
undated activity, the court has not considered this in the issue
of standi ng.
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on Defendants’ failure to pronote her to Processing Operator
Seni or. She woul d al so have standi ng to assert these cl ai ns under
Title VII cased on Carolyn Wlson's EEO charge if this case were
certified as a class action.

Patricia Harris has standing to assert discrimnation in
conpensation and pronotion clains under 8 1981 only.

The Nanmed Pl ai ntiffs have no standi ng to assert ot her cl ai ns.

\% ALLEGATI ONS OF CLASS W DE DI SCRI M NATI ON
AS SET FORTH I N THE COVPLAI NT

Section V of the Conplaint sets out Plaintiffs' allegations
of class-wide discrimnation. Plaintiffs urge that there is a
class wde “"continuing pattern and practice of racial
di scrimnation”; that they and the class have been subjected to
discrimnatory treatment; and that "the Defendants' policies and
practices have had an ongoing disparate inpact." ( Conpl ai nt,
11 31, 32). The Conplaint, Section V, sets out as the ways in
whi ch Defendants discrimnated against African-Americans the
fol |l ow ng:

d. Failing to pronote African-Anericans to the sanme | evel
or at the sane rates as simlarly-situated Caucasi ans;

e. Mai ntaining wittenand unwitten policies and practices
regarding job opportunities, including the use of a
hi ghly subjective job posting and interview process,
that significantly hanper the ability of African-
Ameri cans to advance and obtain open positions;

f. Creating and maintaining a "glass ceiling" that

virtually excludes African-American enployees from
obt ai ni ng seni or-1evel positions;
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g. Payi ng non-covered Afri can- Aneri can enpl oyees | ess t han
Caucasi an enpl oyees who perform the sane or simlar
wor Kk;

h. Mai ntaining wittenand unwitten policies and practices
for determ ning conpensation that result in non-covered
African-Anmericans receiving |ower conpensation than
t heir Caucasi an counterparts;

i Mai ntai ning witten and unwitten policies and practices
for perform ng evaluations of enployees that provide
managers with significant discretion and allowthemto
pl ace inappropriate weight on subjective criteria,
resulting in biased and inconsistent performance
eval uati ons;

j . Failing to provide African-Anericans equal terns and
condi tions of enpl oynment, including subjecting African-
Aneri can enpl oyees to a racially hostile environnent;

K. Failing to properly nonitor and oversee enploynent,
personnel and human resources practices and failing to
provi de adequate training and oversi ght of supervisors

to ensure that Conpany policies are applied consistently
and in a nondiscrimnatory manner.

W EVI DENCE RELI ED UPON BY PLAI NTI FFS

TO OBTAI N CLASS CERTI FI CATI ON

Plaintiffs base their notion for class certification on a
nunber of evidentiary sources: selected deposition excerpts,
affidavits, a large nunber of docunents (nostly docunents
generat ed by Defendants), the expert report of an econom st, Dr.
Jani ce Madden, analyzing pronotions and salary data, and the

expert report of Dr. Kevin Mrphy, a psychol ogist. ??

*’Def endants have subnmitted a large nunber of affidavits
nostly descri bi ng t he conpani es' polici es and procedures regardi ng
pronoti ons and conpensation as well as the efforts whi ch have been
made to i nprove diversity. Defendants have al so tendered an expert
report of an econom st, Dr. Joan G Haworth, which eval uates Dr.
Madden' s expert report and offers additional statistical anal yses
whi ch support Defendants' position that they do not discrim nate.
Def endants also offer the report of Ronald R Sins, Ph.D., a
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Overall, Plaintiffs' evidence breaks down into a number of
substantive categories: statistical evidence and expert testinony
regardi ng discrimnation in pronotions and conpensation, "hostile
envi ronnent"” evi dence concerning raci al jokes and nooses found at
GPC s facilities, evidence of individual African-Anmerican
enpl oyees' experiences with efforts to obtain pronotions and
i ncreased conpensation and their belief that they have been
di scrim nated agai nst; evidence that Defendants' pronotions and
conpensation policies include aspects of subjectivity or
di scretion which can mask di scrimnation; and evi dence that past
racial inequities known to Defendants’ managenent have not been
corrected. Each wll be discussed and evaluated in turn,

begi nning on page 37, infra.

VI LEGAL STANDARDS

Plaintiffs seek to have the class certified under Rule 23 of
the Federal Rules of Civil Procedure, which provides in rel evant
part:

(a) Prerequisites to a Cass Action. One or nore nenbers
of a class may sue or be sued as representative parties on
behalf of all only if (1) the class is so nunerous that
joinder of all nenbers is inpracticable; (2)there are
guestions of |awor fact comon to the class; (3) the clains
or defenses of the representative parties are typical of the

prof essor of organizational behavior and human resources, which
criticizes and responds on a poi nt-by-point basis to the opinions
expressed by Plaintiffs' expert witness Dr. Mirphy.
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clainms or defenses of the class, and (4) the representative
parties will fairly and adequately protect the interests of
t he cl ass.

(b) dass Actions Mintainable. An action my be
mai ntained as a class action if the prerequisites of
subdi vision (a) are satisfied, and in addition:

*k k%

(2) the party opposing the class has acted or refused to
act on grounds generally applicable to the class, thereby
maki ng appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or

(3) the court finds that the questions of |aw or fact
comon to the nmenbers of the class predom nate over any
guestions affecting only individual nenbers, and that a cl ass
action is superior to other avail able nethods for the fair
and efficient adjudication of the controversy. The matters
pertinent to the findings include: (A) the interest of
menbers of the class in individually controlling the
prosecution or defense of separate actions; (B) the extent
and nature of any litigation concerning the controversy
al ready commenced by or agai nst nenbers of the class; (C) the
desirability or undesirability of <concentrating the
litigation of the clains in the particular forum (D) the
difficulties likely to be encountered i n t he managenent of a
cl ass action.

The burden of establishing the specific prerequisites to a
Rul e 23 action falls on those seeking certification. Hudson v.

Delta Airlines, lInc., 907 F.3d 451, 456 (11'" GCir. 1996);

Glchrist v. Bolger, 733 F.2d 1551, 1556 (11th Cr. 1984). The

Court nust be satisfied, after a "rigorous analysis," that the

requi renments of Rule 23(a) have been fulfilled. GCoon v. Ceorgia

Pacific Corp., 829 F.2d 1563, 1566 (11'" Cir. 1987).

1. Rul e 23(a)

A.  Nunerosity
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The SHI PS dat abase information produced by Defendant TSC
establ i shes that the proposed cl ass enconpasses over 2400 peopl e,
a nunber well in excess of the nunber needed to satisfy the

nunmerosity requirenent. See Cox v. Anerican Cast lron Pipe

Conpany, Corp., 784 F.2d 1546, 1553 (11'" Gir. 1986) ("nore than

forty" adequate to satisfy nunmerosity requirenent). Defendants do

not contest this.

B. Commonal ity and Typicality
under Rul e 23(a)(2-3)

Plaintiffs contend that there are questions of | aw and fact
common to the class and that the clainms of the Plaintiffs are
typi cal of the class nenbers so as to warrant designating themas
representatives of all of Defendants' African-Anmerican enpl oyees
fromJuly 1998 to the present, and in the future as well.

Def endants enphasize that "[t]he countless individualized
I nquiries necessary to adj udi cate the purported cl ass-w de cl ai ns
overwhel m any cohesiveness and render collective treatnent
conpletely inappropriate.” (Defendants’ Brief, p. 31).

The comonality requirement does not require that all
guestions of fact and law raised in the action be common.
However, "[t]he clainms actually litigated in the suit nust sinply
be those fairly represented by the naned plaintiffs." Cox, supra,
784 F.2d at 1557. An analysis of typicality is simlar to
commonal ity, but there is a stronger focus on the representative

naned plaintiffs. See Prado-Steinman ex rel. Prado v. Bush, 221
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F.3d 1266, 1279 (11'" Cir. 2000) ("commonal ity refers to the group
characteristics of the class as a whole and typicality refers to
the i ndi vidual characteristics of the named plaintiff inrelation
to the class").

There is an interrelationship between the Rule 23
requirenents of comonality, typicality, and adequacy of
representation:

The commonality and typicality requirenents of Rule 23(a)
tend to nerge. Both serve as guideposts for determning
whet her under the particular circunstances nmai ntenance of a
cl ass action is econom cal and whet her the naned plaintiff's
claim and the class clains are so interrelated that the
interests of the class nenbers will be fairly and adequately
protected intheir absence. Those requirenents therefore al so
tend to nmerge wth the adequacy-of-representation
requi rement, although the latter requirenent also raises
concerns about the conpetency of class counsel and conflicts
of interest.

Ceneral Tel ephone Conpany of the Sout hwest v. Falcon, 457

U.S. 147, 157 n.13 (1982)

Thus, sections 23(a)(2) and (a)(3) are calcul ated to ensure
t hat regardl ess of whether the class representatives and all cl ass
menbers wi n and t he opposi ng party | oses, or alternatively if the
class representatives and class nenbers |ose and the opposing
party wins, all who are affected on both sides will have had a
fair opportunity to have their clainms or defenses heard and
determ ned on the nerits.

VWiile it is relatively sinple to evaluate the nerits of a
di spute involving one plaintiff and one defendant, fairness to
both sides in aclass actionis a far greater chal |l enge and pl aces

considerable responsibility on the Court. If a «class
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representative with a weak case | oses and i ndi vi dual cl ass nenbers
Wi th strong cases are bound by the negative outcone, an injustice
wi | have occurred. Simlarly, | f a wnning class
representative's claimand the class nenber clains are dissim | ar,
It may be unjust for the opposing party (usually the Defendant) to
be responsible for the clains of class nenbers. The Court's
responsibility is to nake sure that the conmon bond between the
class representatives' clainms and those of the class is strong
enough so that it is fair for the fortunes of the class nenbers to
riseor fall wwth the fortunes of the class representatives. That
Is the very purpose of Rule 23(a).

Plaintiffs argue that comon factual and | egal issues exi st
whi ch woul d be significantly di spositive of theissueof |liability
as to all class nenbers. They argue that their evidence is strong
enough to establish a presunption or pattern and practice of
di scrimnation common to all class nenbers as well as thensel ves.
Plaintiffs specifically argue that the evidence of Defendants'
pronotion and conpensation practices (e.g., use of subjective
criteriafor pronotions, non-posting of sone job openi ngs) coupl ed
with the expert testinony of Dr. Madden and that of Dr. WMurphy
proves t hat Def endants' personnel and conpensation practices as a
whol e have adversely i npacted all African-Anmericans in the class.
They al so argue that when the statistical evidenceis coupledwth
evidence of nunmerous acts and statenents of racial hostility
wi t hin the Def endant conpani es, plus evidence that nmany African-

Anerican enployees have not received deserved pronotions, a
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"pattern and practice" of racial discrimnationis reveal ed which
Is cormmon to all Named Plaintiffs and class nenbers.

Def endants argue that the statistical, anecdotal and other
evidence is insufficient in quantity and quality to raise a
presunption of discrimnation or to showa pattern and practice of
di scrimnation common to all class nenbers. Defendants argue that
the statistical proof is seriously flawed in nunerous respects.

Plaintiffs seek to proceed under two different substantive
t heori es recogni zed by the lawin discrimnation cases: disparate
treat nent and di sparate inpact. Aplaintiff generally establishes
di sparate treatnment by showing that the enployer intentionally
treated hi mless favorably than sim | arl y-situated white enpl oyees

because of his race. U.S. Postal Serv. Bd. of Governors V.

Ai kens, 460 U.S. 711 (1983). Athree part inquiry established by

the Suprenme Court in MDonnell Douglas Corp. v. Geen, 411 U S.
792, 802 (1973), requires the plaintiff to prove his
qualification for a denied pronotion which went to a nonnenber of
a protected class; the defendant enployer nust state a
nondi scrimnatory reason why the plaintiff was not chosen.
Plaintiff nust then establish that the Defendant's stated reason
Is a pretext for discrimnation. Qoviously, this is a fact-
I ntensi ve process which focuses on the facts surrounding a
particular plaintiff's clainms. To obtain certification of aclass
In so-called disparate treatnent cases, the plaintiffs nust show
not nmerely that they individually were subjectedto discrimnatory

("di sparate") treat nent; t hey nmust show that "raci al
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di scrim nation was t he [ conpany' s] st andard oper ati ng
procedure--the regular rather than the wunusual practice.”

| nternati onal Brotherhood of Teansters v. United States, 431 U. S.

324, 336 (1977). This type of case is called a "pattern and
practice" case. Plaintiffs contend that their statistical and
ot her evidence neets this standard.

Under the so-call ed disparate i npact theory, Plaintiffs nust
showthat a facially neutral requirenent or policy of Defendant's
di sproportionately and adversely affects nenbers of a protected
group. \Were this showing is nmade, the enployer then has the
burden of denonstrating the necessity for and job-rel atedness of

the criterion in question. See Al benarle Paper Co. v. Mody, 422

U S. 405, 425 (1975). A classic disparate inpact case woul d be
presented, for exanple, where an enpl oyer has m ni num hei ght and

wei ght requirenents which di sproportionately exclude wonen. See

Dot hard v. Rawl i nson, 433 U. S. 321, 331-4 (1977) (disparate i npact
found for height and weight requirenments for prison guards).
Again, Plaintiffs contend the statistical evidence shows that
African- Aneri can enpl oyees have been di sproportionately
di sadvantaged by the collective whole of Defendants' personne

pol i ci es.

1. Typicality

The Court will first address the issue of typicality.
Plaintiffs have made little effort to show what facts prove this

requi rement. While the conplaint does detail the profil es of each
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of the Nanmed Plaintiffs, Plaintiffs have not attenpted to rel ate
the profiles to those of the class or different segnents of the
cl ass. Rat her, Plaintiffs enphasize the fact that all clains
share common | egal theories and that a "pattern and practice" of
discrimnation affects all class nenbers.

The Court is unconvincedthat Plaintiffs Edwards, S.J. Harris
and P. Harris have clains typical of those of the class. Edwards
clainms uniquely involve the factual issues surrounding his
disability; P. Harris voluntarily resigned and has asserted no
tinmely pronotions clains of substance?® and S.J. Harris was
I nvoluntarily term nated at approximately thetinethislitigation
began for an al |l eged i nci dent whi ch occurred when she was al ready
on disciplinary probation. \Wile each of these Plaintiffs may
ultimately have one or nore neritorious clains, their clains
I nvol ve i di osyncratic features, rai sing questions concerningtheir
ability to represent absent class nenbers. Plaintiffs have the
burden of showi ng typicality, and have failed to make an adequate
showing as to these Plaintiffs.

Wth respect to Naned Pl ai ntiffs Cooper, G een, McCullers and
W son, the Court is unconvinced that they have cl ains typical of
the class as a whole. No factual show ng has ben nade in this
regar d.

Turning to the question whether individual Naned Plaintiffs

may have clainms typical of some subgroup, Plaintiff Cooper's

®Harris clainmed to have applied for sonme type of liaison
position in April 1999, but could not identify the position.
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position (lineman) is covered by the CBA, a characteristic shared
by a large nunber of potential class nenbers. Plaintiffs'
conpl ai nt specifically states that only 5 of 150 forenen (3.3% at
GPC are African-Anerican, even though |arge nunbers of African-
Aneri cans such as Cooper hold |i neman jobs, the "feeder pool" for
this position. Plaintiffs' theory appears to be that GPCis using
awittentest, the first Iine supervisor test, toinproperly hold
African- Areri cans back fromforeman. Plaintiffs seemto assert
that seniority, not the ability to pass the test, should govern
these pronotions or alternatively that the test is not valid.
However, Cooper has never taken the first |ine supervisor test,
and has not applied for a foreman position in recent years
Cooper's claim as expressed in the Conplaint, is that he was
wrongfully denied a trainer position at GPC s Kl ondi ke Training
Center. This is a non-bargaining unit position for which there
were conpetitive interviews. The Court finds that Cooper's claim
for discrimnatory denial of pronotion froma position covered by
the CBAto an exenpt positionis typical of those of other covered
enpl oyees who seek sim | ar pronotions. However, Cooper's claimis
not typical of those covered enpl oyees who seek the positions of
crew | eader or foreman

Based on the i nformati on provi ded, the Court i s not convi nced
that Plaintiffs Geen and WIl son, who are exenpt non- managenent
enpl oyees, have clains typical of those absent class nenbers who
aspire to Defendants' top managenent as described in paragraphs

34, 35, 36 and 38 of Plaintiffs' Conplaint. WIson's position
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(Exenmpt level 2) is not close to managenent ranks. Wi | e
Plaintiff Geen did apply for a position at |evel 7, Defendants'
managenent |levels go from7 to 15. Al so, Geen did not apply for
a conpetitive pronotion withinthe two year period of l[imtations
for 8§ 1981 clainms. Geen has standing to assert a conpensation
claimunder Title VII and 8 1981, but no standing to assert a
pronotion claim Thus, none of the Nanmed Plaintiffs have
pronoti ons or conpensation clainms which are typical of those of
managenent | evel enpl oyees at Exenpt Levels 7-15.

The Court finds that Plaintiff WIson has pronotions and
conpensation clains typical of those of exenpt non-nmanagenent
enpl oyees. Also, Plaintiff MCullers has conpensation and
progressive pronotions clains typical of those of non-exenpt, non-
covered enployees. Plaintiff Geen has conpensation clains

typi cal of those of exenpt non-managenent enpl oyees.

2. Commonal ity

Wth respect to commonality, againit seens to the Court that
It is inpossible to conclude that the enpl oynent experiences of
the Naned Plaintiffs or the specific ways in which they claimto
have experienced discrimnation nay be fairly conpared with the
hi story or individual experiences of absent class nenbers or that
the clainms of class nenbers share discrete conmon features such

that rulings could be fashioned to fairly adjudi cate these cl ains
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as a group. It is obvious that the Defendant conpanies
coll ectively have a | arge nunber of enpl oyees, with many different
job classifications, different | ocations, different supervisors,
di ffering nodes and | evel s of conpensati on, and many skill | evels.
It is unlikely that proof of a particular Named Plaintiff's claim
woul d shed light on the nerits of an absent class nenber's claim

Thus, it appears that whatever commonality nmay exist could
only be a function of the alleged pattern and practice of
di scrimnation or disparate inpact of unjustified policies which
affect the nenbers of the class. Plaintiffs contend that the
pattern and practice is shown by the statistical evidence, the
al | eged at nosphere of racial hostility as shown by the evidence
about the nooses, racial jokes, slurs and epithets and the
affidavits of 111 potential class nenbers who have related their
own experiences. Plaintiffs assert that the conclusions of Dr.
Madden prove that Defendants' collective policies have adversely
| npact ed Afri can- Aneri can enpl oyees of Defendants as to pronoti ons
and conpensation. Therefore, it is inportant to focus on the
rel ative strength and quality of that evidence to determne if it
I's strong enough to provide the el enent of commonal ity needed for
class certification. The Court will first describe and eval uate

the reports of Plaintiffs' experts.

a. Mur phy Report

Dr. Murphy summari zes his general concl usions drawn fromhis

exam nation of Plaintiffs’ affidavit and deposition testinony as
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wel | as ot her data concerni ng Def endants whi ch was provi ded to hi m
by Plaintiffs. The report concl udes that Defendants have adopt ed
"[p]lolicies aimed at preventing or mnimzing the |ikelihood of
discrimnation,” but that nmanagers and supervisors have
"[d]iscretion to ignore these policies and use criteria that are
not job related.” (Mirphy Report, p. 2). The report al so makes
general conclusions such as "there is little indication that
[ mnagers or supervisors] have the i nformation, training, support
or oversight that would all ow and require themto nake enpl oynent
decisions on the basis of criteriathat is job related.” |d. at
8. This conclusion was based on the fact that Dr. Mirphy was
unable to find anong the docunents which he reviewed an
"indi cation of any mandatory programto trai n nanagers or even to
assist them in nmaking decisions about job-posting, hiring,
pronoti on, and conpensationin a way that wll be job-rel ated and
that will avoid discrimnation against black enployees.” 1d.
Essentially, Dr. Miurphy’'s report is a sunmary of Plaintiffs’
evidence which is used in support of their notion for class
certification, together with his own opinion of what inpact these
Def endant policies, or lack of policies, mght have had on
African-Anmericans. As such, it has no useful ness as an expert

report.

*For the sane reason, Dr. Sims' rejoinder to Dr. Mirphy's
report is of little assistance in determning the facts or in
det ermi ni ng whet her Def endants support a pattern and practice of
di scrimnation or have invalid policies which have a disparate
i mpact on African-Anerican enployees. Also, neither Dr. Mirphy
nor Dr. Sins is an expert on Defendants' businesses. They both
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b. Madden Report

Dr. Janice Madden obtained raw data concerning each of
Def endant s’ enpl oyees from Defendants’ SH PS system a
conputeri zed personnel database used by all of the Defendants.
After organizing and evaluating the data provided, Dr. Madden
reached concl usions which Plaintiffs argue support their claim
that Defendants' <collective decisionmaking processes which
det er m ne pronoti ons and conpensati on have di sproportionately and
adversely affected Afri can- Aneri can enpl oyees. Defendants onthe
ot her hand claim that Mdden's analyses and conputations are
invalid or of limted value for a variety of reasons.

Madden's witten reports dated March 27 and June 12, 2001,
entitled "Evaluating Wether Enploynent Practices at Southern
Conpany Are Racially Neutral"™ (hereinafter "report") have been
revi ewed by the Court. The report concl udes that African-Anmerican
enpl oyees within the Defendant conpanies received 14.3% fewer
pronotions than would be indicated by their nunerical
representation in the workforce from Decenber 31, 1996 through
Decenber 11, 1999. It also concludes that for the years 1995-1999
conbi ned the correl ati on between race (African- Areri can) and odds
of pronotion, controlling for the factors of salary grade,

subsidiary, tenure wth Defendants, tinme since conpleting

make wi de-rangi ng assertions and concl usi ons based entirely on a
set of docunents provided for their review Both point out what
"coul d happen” under Defendants' policies.
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schooling, level of education and initial job function® is a
correlation of minus .3836 with a Z value of 6.87. %

Usi ng the same control factors, Madden determ ned that the
esti mat ed percentage di fferences i n conpensati on between all white
and bl ack enpl oyees (excepti ng uni on enpl oyees) were as follows in

each of the indicated years:

1995 3. 28%
1996 2.83%
1997 2. 95%
1998 2. 76%
1999 2.11%

The percent ages were found highly unlikely to be the function
of chance. ?

I n anal yzi ng pronotions, Madden first constructed "pool s"?®
of enployees for the purpose of determ ning whether African-
Anericans in each pool received a proportionate share of
pronoti ons based on the ratio of African-Anmerican enployees to

total enployees in that particular pool.

®Initial job function is defined as job function as of 1995,
if hired before then, and at tinme of hiring if hired after 1995.
Job function does not nean job title. Defendants' SHI PS dat abase
contains codes for twenty-two "job functions" such as
Adm ni stration, Operation, Generation, Marketing, and Custoner
Servi ces. Neither does job function refer to a particular
depart nent.

A Z value of 6.87 neans it is very unlikely that the
correlation occurred by chance. The higher the Z value, the
greater the unlikelihood.

’The relevant Z values ranged from 7.75 (1995) to 3.83
(1999).

The report states this is a "nultiple pools test."
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The report states that 288 enpl oyee "pool s" were construct ed.
Wthin each of the Defendant conpanies (not including Southern
which has no enployees) she constructed pools or lists of
enpl oyees within each salary grade® for each cal endar year from
1996 t hrough 1999. She used year-end data i n each cal endar year
By conparing the identity of the enpl oyees in the pools fromyear
to year, she was able toidentify those enpl oyees who had recei ved
pronotions during the past cal endar year. |In Madden's study the
term"pronotion"” neant (1) receiving an i ncrease in salary grade,
(2) nmoving froma non-exenpt to an exenpt position, or (3) noving
out of a union job into a nonunion job with a higher annual rate
of pay. She was able to identify the pronoted and the non-
pronoted enpl oyees by race. In this manner, she determ ned the
percentage of pronotions which had gone to African-Anerican
enpl oyees in individual pools in each year.

Madden then determned the nunerical extent to which
pronoti ons of African-Anmerican enpl oyees either exceeded or fell
bel owthat projected by their proportionate representation w thin
each pool for each year. She then added the positive and negative
nunber s yi el ded by the foregoi ng anal ysis of all of the individual

pools, and determned that while African-Anmerican enployees

The sal ary grade systemat all of the Defendant conpanies
is the same although different jobs carry different ranges of
sal ary grade. For exanpl e, a particul ar j ob openi ng m ght announce
that the position is in Gades 3-5. The successful applicant
coul d be offered conpensation within Gades 3, 4 or 5. Plaintiffs
bel i eve this is one of the nechani snms used to di scri m nat e agai nst
Af rican- Aneri cans.

41



received a total of 531 pronotions in 1996-1999, their nunerical
presence within the total enpl oyee popul ati on yi el ded an expect ed
nunber of 607 pronotions. Thus, Madden determ ned t hat pronoti ons
for African-Anerican enpl oyees fell short by 76 during 1996- 1999,
a percentage shortfall of 14.3% A further cal cul ati on determ ned
a probability of less than 3 in 100,000 that this result is dueto
chance. *

As a second step in analyzing pronotions, Dr. Mdden
perforned anot her statistical analysis® to deternm ne the degree
of correl ation between race and odds of pronotion. To do this she
anal yzed the pronotions given to African-Aneri cans and Caucasi ans
I n Defendants' wor kforce conbi ned, using the follow ng controls:
(1) the salary grade of each enpl oyee, (2) the enployer (GPC, SCS
or SCES), (3) the enployee's experience and (4) the enployee's
educati on. "Experience" for this purpose was defined as the
anount of time a particul ar enpl oyee had spent in the work force
after finishing formal education, as well as the anount of tine an
enpl oyee had worked for one or nore of the Defendant conpanies. *

As to educati on, Madden cl assified enpl oyees according to 13
educational |evels: unknown, |ess than high school, GED, high

school diploma, training certificate, nore than high school

®Madden used the "nmultiple pools exact test", a
general i zation of Fisher's Exact Test, to nake thi s determ nati on.
See March 27 Madden report, p. 5.

3IA | ogi stic regression test.

¥ppparently these two conponents of "experience" were treated
as two separate vari abl es.
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little coll ege, associ ate degree, sone col | ege, bachel ors degree,
sonme graduate school, nmasters degree, and professional degree.
As previously stated, Madden found sone negati ve correl ation
(m nus . 38) between race (African- Aneri can) and odds of pronoti on.
In order to nmeasure the rel ationshi p between race and sal ary
at the Def endant conpani es for each of the years 1995-1999, Madden
did the followng: She first determned that in each of these
years African- Aneri can enpl oyees within each sal ary grade at each
subsidiary conpany nade |ess than other enployees. Uni on
enpl oyees were onmitted from these calcul ations.? She al so
perfornmed cal cul ations utilizing additional variables (subsidiary
interactions,® salary grade, job function, experience, and

education) indifferent conbinations.® As previously stated, this

¥t appears that Plaintiffs are not asserting discrimnatory
conmpensation within the covered, or union, workforce.

¥t is unclear what is nmeant by "subsidiary interactions"”

®This calculation is a nultiple regression analysis.
Multiple regression analysis is a quantitative nethod of
estimating the effects of different variabl es on sone vari abl e of
interest. In nultiple regression, one first specifies the mjor
vari ables that are believed to influence the dependent vari abl e.
There inevitably remain m nor influences, each one perhaps very
smal |, but creating in conbinationanon-negligibleeffect. These
m nor influences are treated by placing themin what is called a
random di st urbance term and assuming that their joint effect is
not systematically related to the effects of the nmjor variabl es
bei ng i nvestigated--in other words by treating their effects as
due to chance. The relationship between the dependent variable
and the independent variable of interest is then estimted by
extracting the effects of the other major variables. Fisher
Multiple Redgression in Legal Proceedings, 80 ColumL.Rev. 702,
705-06 (1980) (footnotes omtted).
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cal culation showed that the wage gap between white and bl ack
enpl oyees was between 3.28% and 2. 11% dependi ng on the year.

After review ng Midden's report, Haworth's report which
criticizes Madden's report, and the argunents of the parties, the
Court concludes that while Madden's nethodol ogi es nay be valid,
the anal ysis has sonme limtations which underm ne its useful ness
I n measuri ng whet her Def endants' enpl oynent practices areracially
neutral. Primarily, this is caused by the failure to adequately
nmeasure the pronotion and conpensation experiences of simlarly
situated enpl oyees. Most i nportantly, Madden identified
"experience" as one factor which has a bearing on pronotions and
conpensation | evel, obviously acritical variable. However, under
Madden' s definition "experience" neant only (1) the anount of tine
which had elapsed since the individual's finishing fornal
education and (2) the anmount of tinme the individual had been on
Def endants' payroll. There was no consideration of such factors
as type or level of acquired skills, both of which are highly
related to pronotions and |evel of conpensation. Nei t her was
there any effort to conpare enployees wth equivalent work
experience in specific job categories or job progressions.
Admttedly, it wuld be very difficult to factor those
considerations into a statistical analysis such as the one Madden
perfornmed; however, their om ssionis relevant in determ ni ng how
much confi dence to place in her concl usions.

Al so, Madden did not conpare outcones for those enpl oyees,

both black and white, who had actually applied for posted
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positions. Because Defendants nmaintain an automated application
process for all conpetitive pronotions for nonexenpt and exenpt
positions, this conmparison is not difficult.

In determ ning whether or not a given enployee had had a
pronoti on, Madden did not distinguish between so-called
progressive pronotions (which do not involve a job vacancy but
rat her noving the enployee to a higher salary and title within a
job famly) and conpetitive pronotions. Some progressive
pronotions occur within a given salary grade; these in-grade
progressive pronotions apparently were omtted entirely from
Madden's study. This appears to be a flaw. Defendants al so argue
that it isinproper tolunp progressive pronotions and conpetitive
pronoti ons together; however, this argunent is rejected because
bot h t ypes of pronotions i nvol ve eval uati ve choi ces by nanagenent .

Def endants object to Midden's definition of "education"
because it fails to take into account field of study. Defendants
point out that at their higher salary grade levels, |arge
percent ages of nanagers possess engineering degrees, whereas
within the African-Anerican popul ation at |arge as well as within
t he Defendant conpanies, African-Anericans do not tend to hold
engi neering degrees as conpared wth degrees in other fields of
study. The Court believes that the Defendants have a valid point,
I nsofar as Madden's conclusions are directed toward the higher
| evel s of nmanagenent; however, as to enployees at level 6 and
bel ow, Madden's definition of educationis fully adequate for the

pur pose chosen.
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Dr. Haworth' s report is particularly critical of Dr. Madden's
anal ysis of pronotions for failing to nodel the analysis to the
deci si onmaki ng process actually used by Defendants. Hawor t h
points out that there are typical lines of pronmotion wthin
departnents and job fam |ies which were not consi dered by Madden.
Haworth's point has merit;®* Midden did not conpare similarly
situated individuals.

In seeking to show that Defendants' pronotions and
conpensation policies areracially neutral, Defendants rely on Dr.
Haworth's report which concludes there is no reliable evidence
that there is any difference in treatnent as between whites and
bl acks. Haworth anal yzed the issue of effect of race on salary
and pronotion by wusing nore variables and by conparing the
experiences of nore simlarly situated individuals. Haworth's
analysis revealed that there were small gaps between the
pronotions rate for African-Anmericans versus Caucasi ans, as wel |
as smal | sal ary gaps; however, she determ ned t hat t hese gaps were
not statistically neaningful. Maddenin turnreplied, in her June
12 report, that the |ack of statistical significance was due to
the fact that Haworth had "carved up" the enpl oyees into pool s*
so small that it would be unlikely that the results would be

statistically significant. The Court believes thereis sone truth

%¥In Madden's June 12 report she added job function as a
control; however, she used only 22 job functions for all
enpl oyees. She did not consider nornmal |ines of progression;
apparently, Madden did not have data needed for this purpose.

Dr. Haworth al so used the nultiple pools analysis.
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in this. The Court also notes that Haworth's analysis did not
I ncl ude the so-called "devel opnental noves" in her analysis of
pronotions. Neither has either side offered evidence concerning
what percent ages of pronotions occur through devel opnent al noves.
This is a factor limting the useful ness of Haworth's report to
the extent it is intended to prove that Defendants' treatnent of
African-Anmericans is the sane. After review ng both reports, as
well as other information in the record, the Court is left with
the i npression that there could be sone salary gap and pronoti ons
gap between African-Anerican and white enpl oyees working for the
Def endants, although it is inpossible to determ ne what the gaps
are, whether they are statistically significant, or whether
factors other than race are involved.

Def endants have pointed out that of the 148 "pools" of
enpl oyees identified by Madden for the years 1998-1999, only three
pools showed a representational deficiency of African-Anmerican
pronotions: two union salary grade pools and one pool for non-
exenpt sal ary grade 5 enpl oyees. Wiile this nmay not undercut the
validity of the nmethod Dr. Madden used, it nay be evidence that
pronoti onal inequity affecting African-Anmerican enployees
(defining inequity as Jlack of at | east proportionate
representation in the pronoted pool) exists only in segnents of
t he wor kf or ce.

Based on the foregoing analysis of the expert testinony
offered by the parties, the court concludes there has been an

I nadequate showing by Plaintiffs to raise a presunption of
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di scrimnation arising fromapplication of the coll ective whol e of
Def endant s’ conpensati on and pronoti on policies. Thus, disparate
| npact anal ysi s produces no evi dence conmon to the clainms of all
cl ass nenbers. Al so, the expert testinmony fails to establish

evidence of a pattern and practice of discrimnation.

C. Noose Evi dence

In further support of their argunent on the issue of
commonal ity, Plaintiffs cite the existence of various nooses at
various GPC |ocations which establish the existence of an
at nosphere of hostility comon to the class as a whole. The
evidence on this point is as foll ows.

This case was filed on July 27, 2000. The origi nal conpl ai nt
contained the follow ng allegation:

from1997 t hrough 1999 Def endants permtted a

hangman's noose to be hung in a heavily

travel ed area of Georgia Power's operating

headquarters at Cornelia [GA]. Although a

hangman' s noose has | ong been one of the nost

chilling representations of raci al

har assnent, two Geor gi a Power Vi ce-Presidents

and several managers who were aware of and

had even vi ewed the nooses took no action to

renmove it. Rather, they allowed it to hang

for nearly two years.
Wthin a few days after the lawsuit was filed GPC undertook an
I nvestigation into the Conplaint's allegations. This included
site investigation of numerous conpany premses in various
| ocations regarding conduct which mght be intimdating or
of fensive to African-Anerican enpl oyees. The investigation did

reveal a nunber of arguable "nooses" hanging or lying in various
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| ocati ons where rope i s avail abl e for use by GPC s enpl oyees. The
I nvestigators took statenents fromenpl oyees at those | ocations to
determ ne what explanation existed and whether the surroundi ng
ci rcunst ances suggested an intent to intimdate African-Anerican
enpl oyees. Photographs were taken and the nooses were renoved.

Def endants' investigative nmenoranda, which are vol um nous,
areintherecord as Plaintiffs' Exhibit 5to the notion for cl ass
certification and have been reviewed by the Court. A photograph
of the all eged noose referred to in the Conplaint is attached as
Exhibit A to the Conplaint; other alleged nooses appear in
phot ogr aphs marked as Exhibit 5 of the Appendix filed in support
of Plaintiffs' notion for class certification.

Regardi ng the nooses, the Court notes that GPC s covered
enpl oyees use rope constantly in their work. In fact, knot tying
Is a skill taught at GPC s Klondi ke Training Center. Rope is
supplied at GPC s plants and operating centers. Therefore, the
fact that rope or knotted rope is found hanging or lying in a GPC
facility isitself a fact of no consequence. The inportant focus
I s whether, contextually, knotted rope was used or displayed in a
manner intended to demean or intimdate African-Anericans.

After reviewing Plaintiffs' exhibits, particularly Exhibit 5
and the affidavits of those absent cl ass nenbers who had observed
a "noose" on GPC prenises, it does appear that at nunerous tines
at various |locations knotted rope was present which resenbled a
noose. These "nooses" did offend and intim date sone enpl oyees,

who attributed a racial significance to the nooses. The sworn
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statenents of Defendants' enpl oyees, on the ot her hand, di savowed
any know edge of racial neaning or racial aninus.

The evi dence shows generally that various alleged "nooses"
were found in GPC s investigation which had been in existence,
uncomrent ed-upon by either white or black enployees, for |ong
periods of tinme. |In the affidavits of prospective class nenbers
presented by Plaintiffs, sone affiants commented that they had
seen nooses whi ch rem nded themof |ynchings of blacks in the old
Sout h. However, very few of themsaid that they had pointed this
out to managenent, or for that matter even to ot her enpl oyees. In
only two instances did they say that anyone had nade any verbal
remarks relating the noose to a | ynching.

The two incidents in which a Georgia Power supervisor nade
such a comment about a noose are described as follows. The first
reference is in a statenent of an enpl oyee.

VWile working at Georgia Power, | have been

subj ected t o unequal terns and conditi ons of enpl oynent,

I ncl udi ng being subjected to a racially hostile work

envi ronnent. For exanple, while | was working in

Dal ton, sone white enployees and | were taking a break

and showi ng each ot her knots. One white enpl oyee, John

Arnmstrong, showed us how to tie a hangman's noose

After telling us the nunber of |oops the knot had to

have in order to be | egal for executions, he pointed to

me and said, "Pete, you probably wouldn't need six

| oops. " I found this comment highly offensive and

degrading. He did not make any such remark to any of

the white enpl oyees. The noose was then hung in the

storeroom and every tinme through 1988 that my position

brought ne back to Dalton, | sawit hanging there. None

of the other knots was hung in the storeroom

(Affidavit of Lavern E. Anderson, § 11).
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GPC found a noose at its Dalton facility on August 4, 2000
whi ch was hanging "froma netal bar on a rack in the common area
of the storeroom" (Plaintiffs Exh. 5, p. 2269).%® This appears
to be the sane noose identified in the affidavit of Lavern
Anderson. Ral ph Magnifier, a white crew |eader at the Dalton
facility, believed that the noose had been present for ten years.
"He did not see the noose as being of fensive and had not seen any
ot her synbols that nay be considered offensive.” 1d. at 2270.

The other incident occurred at Plant MDonough in 1994 and
was recounted by GPC s white mal e supervisor as foll ows:

| went into the control room [at Plant MDonough] to

visit the two operators on duty and while in the area

found a short length of rope (about six feet). Wile
chatting with the men in the control room | tied the

rope into a hangman’s noose, sonething | | earned to do

as a kid, being infatuated with Westerns on T. V.

Royce Brown wal ked into the control room and in ny casual

nature with ny enpl oyees, there were conmments made in jest

about the rope. M. Brown left the area and | untied the
rope and left it in the area when | departed.

Soneone (unknown) contacted nme to let me know that [M.

Brown] was upset about events that occurred in the contro

room | recognized that | had nmade a m stake with one of ny

enpl oyees and made plans to find [M. Brown]. | located him
on the plant site, within an hour, and made a si ncere apol ogy
for anything that | mght have done in the control roomto
of fend him

(Plaintiffs’ Exh. 5, p. 2104).
O her findings in GPC s investigation were as foll ows:
Two nooses were found at Defendant GPC s Cornelia facility,

one in a storeroomand one in the office of Ken Kirby. In his

®Thi s page number refers to the sequential confidentiality
nunber | ocated on each successive page of Plaintiffs' exhibits.
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statenent, Kirby stated that he "hung t he skel et on/ noose on a door
several years ago with a no snoking sign attached toit. It was
at a tinme before snoking was prohibited in [GPC] buildings."
(Plaintiffs’ Exh. 5, p. 2136). Wth respect to the noose found in
the storeroom George Chapnan stated that "[h]e thinks soneone
dabbling with rope probably made it one rainy day. He doesn’t
know who nade it or hung it up. He doesn’t know of any probl ens
at [Cornelia] of an enployee, racial, or discrimnatory nature."
Id. at 2134. Christina Hodges, an African-Anmerican customner
service representative working at Cornelia, stated that she
"[n] ever saw a noose until she sawthe picture in the paper. She
knows of no problens at [Cornelia]."” [d. at 2135.

Anot her "noose" was found by GPC at its Athens facility and
was renoved by managenent. (Plaintiffs’ Exh. 5, p. 2121). During
the investigation, GPCinvestigator Norman Holle stated that if
t he noose had not been pointed out to him "he probably woul d have
never seen it." The noose was | ocated at the top of an 18" garage
door used by |arge trucks. Three statenents were given with
respect to this matter. The first statenent nerely acknow edged
the presence of the noose. (Statenent of [unidentifiable] Holle;
Plaintiffs’ Exh. 5, p. 2127). The second statenent, provided by
Lut her Standridge (race not noted) states:

| came to work for Georgia Power in February 1985. | was

trained to dielectric test trucks shortly afterwards. The

noose was hanging within clear view of where we sat to run
the test machine. It was there before | came to work for

Georgia Power. | never considered it to be anything racial.
| tested trucks with nmen both black and white and | never
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heard a comment nmade about it. | would associ ate a noose
with the old west rather than sonething racial.

(Plaintiffs’ Exh. 5, p. 2128).
The third statenent with respect to the Athens noose,
provi ded by Al MKeever (African-Anerican), states:

|, Al MKeever, ama nechanic at the Athens Fl eet Services

Gar age. I have been in the garage for approximtely 30
years. | don’t know who put the noose on the rail nor do

know exactly when it was put up. It has been there for
approximately fifteen years or |onger. The noose never
bot hered ne. Since the |awsuit in 72-73 about
di scrimnation, | have not been threatened, harassed, or

intimdated in any way.
(Plaintiffs’ Exh. 5, p. 2129).

On  August 18, 2000, Dwight E. Stevens conducted an
I nvestigation at GPC's M| edgeville Operating Headquarters and
found a training rescue mannequi n | aying in a storeroomwhi ch had
a 3/ 8" polyester rope tied around its neck. (Plaintiffs’ Exh. 5,
p. 2239). The mannequin is not identifiable as being of a
particul ar race. Paul Mrgan, an African-Anmerican truck operat or
working at the MIledgevillefacility, statedin hisinvestigative
interview that "he had not seen the noose and therefore, was not
of fended by it. He only sawthe end of the rope hanging fromthe
dunmmy and did not know what the rope termnated into." 1d. at
2242. Anot her enpl oyee at the M|l edgevillefacility, J.D. Parker
an African-Anerican enployee, provided the follow ng statenent
regardi ng the noose:

| have seen the dummy hanging up at the shed with a noose

around its neck. | think it was done as a joke because of
how heavy it is. It was not done because of race. I have
heard that Paul and Jim[unidentified] didit, but I did not
see themdo it. |If youask neif they didit |I would have to
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say that | think they did but do not know for sure that they
did. That thing sure is heavy and needs to go on a diet.

(Plaintiffs’ Exh. 5, p. 2261).

GPC also found two possible nooses at its Forest Park
|l ocation in its investigation. In the first instance, Dan
Fleming, a white male, reported a rope tied to a fan in his work
area. "Fleming states that this rope had been tied to this fan
for, at least, the past six years, during which period he has
worked in this area. Flemng told his supervisor, Mark Sanders,
about the rope, as a direct result of the heightened issues
affecting diversity, and, subsequently Sanders renoved t he rope. "
(Plaintiffs’ Exh. 5, p. 2175).

The ot her possi bl e noose was found on t he tool box of Preston
OM ngs. Owi ngs stated that "[t]he rope in question, was not a
noose, but a small piece of nylon rope, knotted twice with a half
hitch knot, and used to Iift the end bell of a notor housing, as
work conditions required.” (Plaintiffs’ Exh. 5, p. 2176) (enphasis
in original).

Anot her GPCinvestigative neno descri bes an incident i nwhich
two enpl oyees engaged in "racially insensitive horseplay":

"[a] horseplay incident was concei ved by Eddi e Dean, a white

enpl oyee and Brian Hill, a black enployee to, apparently
cause enotional distress to Richard Mtchell, a white
enpl oyee. The issue concerned a nock racial incident

involving a ten year old safety panphlet, from Dean’s
t ool box, entitl ed Facts about Backs whi ch had been changed to
read Facts About Bl acks. Specifically, H Il pretended to be
hi ghly upset at the apparent racial nonogram while Dean
appeared to be totally insensitiveto Hill’s concerns. This
charade was carried out over nost of a day’'s work on or
around July 5, or 6, 2000.
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(Plaintiffs’ Exh. 5, p. 2176)(enphasis in original).

Anot her statenent describes the discovery of "sone type of
voodoo dol | that was hangi ng froma hangnman’s noose"” in the office
of M. Buddy Phillips, a Caucasian supervisor at the Klondike
Training Center. Wthrespect tothis "noose," Phillips explai ned
t hat :

For his 40'" birthday, his children, Marc & Katie, gave him

an "old tiners doll." He described the doll as being

approxi mately 12" high, WM grey hair sticking out from
under a little hat, with a red shirt with witing on it
pertaining to getting old. Phillips stated that he took the
doll to work with himand put it in his office at the South

Atl anta Road TMC. During the tinme franme 93/94, he cane to

his office one norning and found the doll hanging fromhis

Veneti an blinds by a hangman’s noose. He just left it there

as he felt that his crews were just trying to get a "rise"

out of him He in no way felt concerned or threatened by the
noose. Phillips stated that the whole tinme the doll was
hangi ng on the blinds, that no one ever nade a comment about
it.

(Plaintiffs’ Exh. 5, p. 2113).

On July 30, 2000, a knotted rope resenbling a noose was found
lying on the floor in a corner at Plant Scherer. Another rope,
with a |l oop attached to a pole was found nearby. Statenents were
taken from enployees who felt that the nooses were tied by
"copycats" after news of the instant |awsuit was announced.
(Plaintiffs’ Exh. 5, pp. 2036). In fact, several individuals
al l eged that Chuck Quick (a white switch man sanpl er working for
Def endant GPC at Pl ant Scherer) had stated that "[i]f you really
want to get things stirred up, you should place a noose
somewhere." (Statenents of Kathy Russel |, Nathani el WAl kers, Jeff

Manuel ; Plaintiffs Exh. 5). Julius Seaw ck, a security officer at
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Pl ant Scherer stated "I think [the noose] was a copy cat act
because of the recent activities in one of [Defendant GPC s]
northern facilities.”™ (Plaintiffs’ Exh. 5, p. 2049).

After the "nooses" were found in Defendant GPC s Pl ant
Scherer Facility, a nmenorandum was sent to all enployees at the
pl ant which stated, in part:

Qur conpany policy concerning conduct states "all enpl oyees

and agents of the conmpany are expected to conduct thensel ves

in a manner consistent wth professionalism decency,
dignity, and respect."”

Qur conpany policy further states with regard to workpl ace

vi ol ence that "acts or threats of physical violenceincluding

i ntimdation, harassnent, and/or coercion, which involve or

af fect the conpany or which occur on conpany property, wll

not be tolerated.”

As an exanpl e, the production and di splaying of a hangman’s

noose is inconsistent with our policy on conduct and our

policy on workpl ace vi ol ence. Any enpl oyee engagi ng i n such
an act will be subject to discipline up to and including
term nation.

(Plaintiffs’ Exh. 5, p. 2063).

Summari zi ng the noose testinony, the Court finds that it is
i mpossi bl e to say whet her any of the nooses were nade or di spl ayed
out of a desire to offend or intimdate African-Anerican
enpl oyees. Sone of the individuals who nmade the nooses or were
aware of their presence probably knew of the potential for
of fendi ng or perhaps intimdating African-American enpl oyees and
perhaps some were insensitive or even callous to this fact.
O hers, however, probably never even thought of a racial
i mplication. Taking their statements at face val ue, sone African-

Anericans were of fended or intim dated; others did not think of a
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racial inplication. There is no evidence that any of the Naned

Plaintiffs were exposed to incidents simlar to these.

d. Raci al Slurs and Jokes

In 111 affidavits of prospective class nenbers, information
Is provided as to various racial slurs, epithets, jokes, and
harassnent. Sonme of these instances are detailed in the brief
filed in support of Plaintiffs' notion for class certification at
pages 9-10, footnote 5. Al npbst all of the 111 affidavits contain
some nention of a racist coment.

Def endants do not seek to disprove that the statenents were
made but point out that within the Defendants' conpanies there
exi st working environnents at 200 plus locations, such that the
affidavits are insufficient to establish the existence of "severe
and pervasive conduct that is both subjectively and objectively
of fensive" as required to establish the existence of a hostile
wor k envi ronnment . Def endants al so point out that the Nanmed
Plaintiffs thensel ves have experienced |ittle of the conduct or
statenents referenced in the affidavits, thus undercutting the
suggestion that the jokes and slurs represent pervasive conduct.
Def endant s al so poi nt out that they do have channel s t hrough whi ch
enpl oyees can report instances of harassnent; also, Defendants
poi nt out that their managenent did respond when the | awsuit was
filed.

The Court has reviewed all of the affidavits, and does agree

with the Plaintiffs that the statenents and conduct referenced
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therein are unacceptabl e and that they are denmeaning to Afri can-
Anericans. However, the Defendants are correct that in terns of
sheer nunbers, given the size of the Defendants' workforce (over
12,000 enployees) and the l|arge nunber of work |ocations
mai nt ai ned by Def endants, the instances of racial slurs, epithets,
j okes and harassnent set out inthe affidavits areinsufficient to
warrant an inference of the existence of a hostile environnent
common to all |ocations maintained by all Defendants. **

For the sane reason, the noose evidence and evidence of
racial slurs, jokes* and epithets set out in the affidavits are
| nadequat e to establish the existence of a pattern and practice of

di scri m nati on.

e. d ass Ceiling

In a further effort to show that the Nanmed Plaintiffs and
menbers of the class share common issues, Plaintiffs argue that
the Defendants nmaintain an "upper glass ceiling” and a "l ower

gl ass cei ling" which produce significantly smaller representation

®Plaintiffs note intheir reply brief, p. 6, n. 4, that they
are not seeking certification of ahostile work environnent claim
However, they point out, correctly, that the Court can consider
this evidence to determ ne the exi stence of a pattern and practice
of discrimnation.

“plaintiffs' Exhibit 6 is a sheet containing a | arge nunber
of racist jokes. The Court has been unable to determ ne which of
Def endants' locations it canme from or which enployees saw it.
Simlarly, the cartoon marked as Plaintiffs' Exhibit 7 (hooded KKK
figures singing "I'm Dreaming of a Wiite Christmas”") is not
identified as to which | ocation was involved or which enpl oyees
saw t he cartoon
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of African-Anericans in |ower, mddle and upper managenent than
exi sts at non-nmanagenent |evels. Def endants do not appear to
contest the figures cited in Plaintiffs' brief.

The data provided by Plaintiffs concerning | ower
representation of African-Anericans in managenent would be
rel evant to showthe effect of discrimnationif discrimnationin
pronoti ons were shown at t he managenent | evel. This data does not
in itself show an intent to discrimnate. Also, as previously
mentioned, there is no Naned Plaintiff who can represent

managenent | evel enpl oyees in pronotion or conpensation cl ains.

f. Al |l eged Policy of Ignoring Policies

Plaintiffs argue that while the Defendants have nunerous,
detailed witten policies and procedures pertainingtofillingjob
vacanci es, nmaki ng pronoti ons, and det er m ni ng conpensation | evel s,
the Defendants' actual policy is "no policy". Plaintiffs base
this argunent primarily on statenents made i n a deposition by Mark
Wl fe, staffing director for SCS. Wl fe testified that SCS
promul gated gui delines for GPC, SCS and SCES hiring nanagers to
use. However, he made it clear he had little information
concerning the actual application of those policies in the hands
of Defendant managers. Basically, he said that SCS pronul gated
the policies and procedures; the inplenentation is up to
Def endants' managers. In response to various questions by

Plaintiffs' counsel, he answered essentially that there was no
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guarantee that a particular manager would foll ow t he recommended
procedur e.

Plaintiffs seek to draw too nuch fromthe statenents nade by
Wl fe in his deposition. Wlfe did not testify that nmanagers do
ignore the policies and procedures established by SCS. Wlfe's
testinony is nore fairly characterized as asserting |ack of
know edge. Particularly when the affidavits of Defendants'
managers are considered, it is sinply incorrect to say that
Defendants wutilize entirely subjective processes in naking
pronoti ons, eval uating enpl oyees, filling vacancies, or
det er mi ni ng conpensati on. See Defendants' Exhibits 28 t hrough 61.
It is true that in applying SCS recomended procedures nanagers
must nake discretionary determ nations; but the Court cannot see
how t hi s coul d be avoi ded. Defendants' enpl oyees are not assenbly
line workers. In addition, it is incorrect to suggest that
because Def endants' personnel policies donot dictate a particul ar
result in a given case, there is no policy. A fairer
interpretation of the evidence would be that Defendants do have
nunmerous witten procedures and policies regarding hiring,
pronotions, evaluations and conpensation, that there is sone
variation in the manner in which various nanagers use these
procedures, and that the policies and procedures were never
i ntended (nor could they be) to dictate particular outcones in
i ndi vi dual cases. These facts do not make the deci sionnmaki ng

process inproperly or unfairly subjective, however.
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g. Prospective C ass Menbers' Affidavits Establishing
Their Owmn Experiences with Defendants

Plaintiffs have filed 111 affidavits of prospective class
menbers who recite (in addition to the noose testinony and the
racial jokes and slur testinony previously discussed) their
efforts to obtain pronotions or greater conpensation, and their
bel i ef that Defendants have di scrim nated agai nst themin denying
them the pronotions and conpensation they believe they should
have.

The affidavits as a whole do establish the belief of the
affiants that they have been di scrim nated against, but it is not
possible to determne based only on the affidavits that
di scrim natory deci sions were nade in the instances recited. In
order to make that determnation, the Court would need
consi derably nore detailed information as to each of the recited
I nst ances. In the Court's opinion, these affidavits serve to
undercut Plaintiffs' position on the issue of commonality.

Ni nety-one of the 111 affiants are current or fornmer
enpl oyees of Defendant GPC. Six individuals are or were enpl oyed
by Def endant SCES. Twelve stated that they are or were enpl oyees
of Defendant SCS.

O the 65 male affiants, 55 hold positions covered by the

CBA. Anpbng those 55, three have coll ege degrees. Twenty-five of
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the 111 total affiants hold degrees from a four-year college. *
One of the 25, WIllie Mathis, holds a degree in engineering. *

A representative sanpling of the 111 affidavits is as
follows. The first three affidavits are from persons who have
held or hold nmanagenent positions with defendants. *

Angelin Maines is a former enpl oyee of Defendant SCES, where
she worked as a project nanager. Bef ore her enploynent wth
Def endant SCES, Mai nes obtai ned a Bachel or of Science Degree in
Marketing from American International College in Springfield,
Massachusetts. Maines worked for Defendant SCES for five nonths.
She states that "[w]ith respect to job opportunities, [Defendant]
prevented nme from advancing to the sanme levels or at the sane
rates as simlarly situated Caucasi an enpl oyees." (Maines Aff.,
1 3). Miines also asserts generally that she "[r] eceived | ower
conpensation than simlarly situated Caucasians performng the
sanme or simlar jobs." 1d.

Therese Bowen has been enployed at Defendant GPC for

approximately five years. She is currently an account manager at

“John Muckle, a lineman for Defendant GPC, received a
Bachel ors Degree in Crimnal Justice from Al bany State Col | ege.
Greg Jackson, a security coordi nator for Defendant GPC, received
a B.A in Theology fromthe Flori da Theol ogi cal Sem nary. Rickey
Bail ey, an electrician for Defendant GPC, received a Bachel ors
Degree in Art from Col unbus Col | ege.

“Mat his, a former district power nmarketing executive for
Def endant GPC, states that he received a B.S. in Electrical
Engi neering, El ectronics & Communi cations fromHoward Uni versity.

“Mat hi's, Maines and Bowen are the only affiants who held or
hol d what appear to be "managenent” positions wth Defendants.
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the Custonmer Care Center in Henry County, Ceorgia. Bowen, who
received an English degree from Spelman College in Atlanta,
Ceorgi a, began working for Defendant GPC as a tenporary enpl oyee
in 1995. Bowen's first permanent position was chief PBX operator
in Atlanta, CGeorgia. Subsequently, she obtained the positions of
secretary, worker’s conpensation representative, and support
representative 1. I n August 2000, Bowen was pronoted to her
current position of account manager. She states that she has been
unable to advance to the sanme levels or at the sanme rates as
simlarly situated Caucasi ans. Bowen all eges that two non-posted
positions, in 1999 and 2000, were awarded t o Caucasi an enpl oyees.
Bowen al so all eges that she has received | ow perfornmance scores
and t hat she has been repri manded for meki ng personal phone calls
on account of her race.

Wllie Mathis was enployed as a district power marketing
account executive by Defendant GPC for twenty years before he was
termnated in My, 1999. Before his enploynent w th Defendant
GPC, WMathis obtained a Bachelor of Science in Electrical
Engi neering, Electronics & Conmuni cations fromHoward University
in 1976. Mathis conpl ains generally that he was treated unfairly,
on the basis of race, wth respect to job opportunities,
conpensati on and performance eval uati ons. Mthis states that five
Caucasi an enpl oyees who were hired at the sane ti ne as he received
pronoti ons one year before he did. Mathis also alleges that he
received |ower conpensation and |ower perfornmance evaluation

scores because of his race.
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Mack Thomas is currently enployed as a lineman for GPCin the
operating |ine departnent in Carrolton, Georgia. Thomas does not
descri be his educational background, but states that he began
wor king for Defendant GPC as a utilityman in 1981. In this
position, his duties included performng janitorial work and
ai di ng i n groundskeeping. (Thomas Aff., 1 7). Subsequently, Mack
advanced as a helper in 1982, as a truck operator in 1982, and
then as a lineman in 1986. Mack states that in 1999 he was tw ce
deni ed a pronotion to a crew | eader positionin the operating line
departnment. In his affidavit, Mack also states that GPC uses a
subj ective performance eval uati on systemin which his manager "is
able to inject racial bias" into the evaluation scores. (Mack
Aff., T 16).

Nor man Wi ght has been worki ng at Defendant GPC for nineteen
years and is currently working as a senior field service
representative in Macon, Georgia. Wight, who does not detail his
educati onal background, began working for Defendant in 1981 as a

| aborer in the opening field departnment. From 1981 to 1998, he

advanced through the followng positions: |aborer, swtchmn
sanpler, Jlaborer in the nmaintenance departnent, auxiliary
equi pnment oper at or, apprentice mechani c, field service

representative, helper, and senior field service representative -
the position which he obtained in 1997 and currently holds. In
his affidavit, Wight contends that, during his career wth
Def endant GPC, he has been unabl e to advance to the sane | evel s or

at the sane rates as simlarly situated Caucasi ans. Specifically,
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Wight alleges that between 1988 and 1992, he was denied a
facilitator position which was awarded to Steve Martin, a white
enpl oyee.

Ant hony Mattox has been working at GPC for approxi mately
si xteen years. He is currently enployed as a lineman in GM nnett
County, Georgia. Although he does not describe his educational
background, Mattox states that, before his enploynment wth
Def endant GPC, he worked for Country Pride and Protein Foods in
Gai nesville, Georgiaon the clean-up crew. At GPC he has held the
foll ow ng positions: winch truck operator, apprentice |inenman and
lineman. Mattox states that Defendant GPC s subjective interview
and testing policies and practices have kept hi mfrom advanci ng,
while allowng whites to "readily advance.” (Mattox Aff., 1 7).
Specifically, WMattox alleges that three Caucasian individuals
advanced to the position of crew |l eader in 1995, 1998, and 2000.
Additionally, Mttox contends that he has "received unfair and
unequal terns and conditions of enpl oynent which have resulted in
discrimnation in job opportunities.” 1d. at 8.  Mattox states
that he "believe[s] that [his] Caucasian supervisor, Tom Smth,
has unfairly disciplined [Mattox] to keep [hin] from advanci ng
wi thin the Conpany.” 1d. As an exanple, Mattox contends that he
received an oral reprimand on one occasion for naking an
appoi ntment with a private doctor instead of the conpany doctor
With respect to an on-the-job injury. Mattox contends that a
Caucasi an enpl oyee engaged in sim | ar conduct, but that he was not

awar e of any verbal reprimand i n that instance. Therefore, Mattox
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concl udes that "because ny supervisor has unfairly singled ne out
for disciplinary action because of nmy race, | have been unable to
apply for positions for which | was qualified."* 1d. at 9.

Jesse Nation has been enployed by Defendant GPC for
approximately 22 years. He is currently enployed as a lineman in
Austell, Georgia. Nation, who does not detail his educationa
background, asserts that he has been treated unfairly wi th respect
to j ob opportunities on account of his race. Nation began working
for GPC in 1977 as a nenber of the line crew (construction &
mai nt enance departnent). He then advanced as an entry |l evel |ine
hel per, a winch truck operator, apprentice |ineman, and |ineman.
Nati on asserts that he has been deni ed pronotions through the use
of "nmoving goal posts."” Specifically, Nation conplains that the
conpany takes other factors, such as test scores, education, and
interview results, into pronotion considerations other than
seniority. Nation contends that if Defendant GPC used seniority
as the sole determnant in awarding pronotions, he would have
obt ai ned the position of foreman in 2000. |Instead, Nation states
that "because the Conpany relies on subjective interviews and
tests to determne pronotions to foreman positions, [he] was
denied the job." (Nation Aff., ¥ 11).

W | hemi na Pi erce worked for GPC as an adm ni strative support

in the billing services departnment in MDonough, Georgia for

4 Mattox mmkes this contention as it is Defendant GPC s

policy to prohibit an enployee from seeking a pronotion while
currently on active discipline.
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approxi mately eighteen nonths. Pierce held this position unti
Sept enber 26, 2000 when she resigned. Pierce, who states that she
is currently enrolled at Atlanta Technical College, began her
enpl oynent at GPC as a col |l ection specialist. She states she was
treated unfairly with respect to trai ning opportunities because of
her race. (Pierce Aff., § 7). Pierce alleges that she was
refused proper classroomtraining with respect to her position as
ti nekeeper. Pierce also alleges that she was subjected to a
racially hostile environnment during her enploynent at Defendant
GPC. In support of this claim Pierce states only that she was
not afforded the opportunity to participateinneetingsrelatedto
her position. (Pierce Aff., 11 11-12). No other detail is
provi ded.

Yol anda L. Roberson is a forner enployee of Defendant SCS
Rober son, who hol ds a bi ol ogy degree fromDenni son Uni versity, was
enpl oyed by Def endant SCS as a custoner service representative for
approxi mately 23 nonths. Roberson asserts that she quit her
enpl oynment because "the stress of race discrimnation had becone
too great.” In her affidavit, Roberson contends that she was
treated unfairly because of her race with respect to job
opportunities and subjectedtoaracially hostile environnent. 1In
her brief enploynent with Defendant, Roberson alleges that she
applied for the positions of technical support, billing anal yst,
team | eader, and deal er coordinator. These positions, according
to Roberson, were awarded to Caucasi an enpl oyees who were |ess

qualified than she. Roberson also alleges that she was
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di scrim nated agai nst with respect to conpensati on and perfor mance
eval uati ons.

Ant hony Hagan has been working for Defendant GPC for
approximtely 28 vyears. Hagan, who does not describe his
educati onal background, began working for GPC as a |laborer in

1972. Subsequently, he obtained the positions of hel per, w nch

truck operator, |ight equi pnment operator, servicenman C, servi cenan
A, and special service representative. In Decenber, 1991, Hagan
obtai ned the position of Investigator |, a position which he
currently holds. In his affidavit, Hagan states that, during his

enpl oynent with Defendant GPC, he has been treated unfairly
because of his race with respect to job opportunities. As support
for this contention, Hagan states that a Caucasi an co-worker was
awarded the position of neter foreman for which Hagan had
previously expressed interest. Hagan maintains that this job
openi ng was never posted.

Lillie O Haley was enployed by Defendant GPC for
approxi mately four years before voluntarily | eaving t he conpany in
Decenber, 1998. (Haley Aff., T 2). In her affidavit, Haley
states that, during her enploynent she "was treated unfairly
because of [her] race wth respect to job opportunities,
conpensation, and the terns and conditions of [her] enploynent."
Id. at 3. Haley, who received an associ ate degree i n accounting
fromthe Atlanta Business College in 1977, began working for GPC
in 1994 as a Teleservice Representative in the Marketing

Departnent at the Ralph MG || office in Atlanta, Georgia. In
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1996, she was transferred to a tenporary full-tinme position as an
energy advisor. In March, 1997, she was transferred to another
tenporary full-tinme position as a residential & sales field
representative. After concluding that Defendant GPC woul d
“"[n]ever let [her] advance because of [her] race,” Haley quit in
Decenber of 1998. [d. at 19. |In her affidavit, Haley conpl ains
that she was not offered a permanent full-tinme position on the
basis of her race. Haley states that when she inquired as to why
she was not chosen for a specific position, her manager inforned
her that her |ack of a certain skill or attribute was the decidi ng
factor. Haley al so states that new, permanent full-tinme Caucasi an
enpl oyees recei ved a higher rate conpensation. This discrepancy,
according to Hal ey, was based on her race. 1d. at 13.

Ki mberly Turner was enpl oyed wi t h Def endant SCS as a conput er
operator | in Atlanta, Georgia for approximtely three years.
Turner was fired in January, 2000. In her affidavit, Turner
asserts that her termnation was as a result of racial
discrimnation in disciplinary action. Specifically, she states
that "on January 12, 2000, | was term nated for sending an e-nail
to anot her enpl oyee by m stake." 1In her affidavit, Turner states
that Marcia Schultz, a Caucasi an enpl oyee who engaged in simlar
conduct was disciplined |less harshly. Turner states that Schultz
al l owned her boyfriend, a former enployee, to use her conputer.
(Turner Aff., T 15). As a result Schultz was given a two week
suspensi on. Al though Turner does not describe the content of the

e-mai |l which she was disciplined for sending, Naned Plaintiff
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McCul | ers stated i n her depositiontestinony that Turner was fired
for sendi ng a pornographi c vi deo and/ or pornogr aphi ¢ phot ograph to
menbers of upper |evel managenent and "[a]ll over, in different
parts of the Conmpany." (MCullers Depo., p. 60).

Howard Harden, |11 has been enployed by Defendant GPC for
approximately 22 years. Harden received a B.A. in Divinity from
Lahario Bible Institute in Augusta, CGeorgia. Harden all eges that
he has been treated unfairly because of his race with respect to
job opportunities and been subjected to a racially hostile
environnent. (Harden Aff., 1 3). Harden’s first position at GPC
was |ineman hel per. 1n 1979, Harden was pronpoted to the position
of field service representative in Augusta, Ceorgia, a position
whi ch he currently holds. Harden states that he has applied for
and been deni ed several pronotions for which he was qualified.
For instance, Harden applied for the position of nmeterman C for
whi ch he was required to take a test. Harden failed the test and
the position was awarded to another individual wth Iess
seniority. Id. at 8. Harden also states that he has been
subjected to a racially hostile environnent. |In support of this
al | egation, Harden states that Defendant GPC sued hi m because he
| ost a $30 sealing iron and required himto take a day of f w thout
pay in order to conpensate his enployer for losing a piece of
their equi pnent. Har den contends that several Caucasian co-
wor kers have | ost equi pnent and not been sued.

Bobby Couch is a current enpl oyee of Defendant GPC where he

has been working for 27 years. Couch received a Techni cal Degree
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in Autonotive Mechanics from Coosa Valley Technical School in
Rome, CGeorgia in 1969. Couch accepted a job with Defendant GPCin
1973 as a "C' Cl ass Mechanic at the Rome Division. 1n 1975, Couch
obtained the position of "B" class nechanic based on his
seniority. In 1982, Couch was pronoted to the position of
j our neyman nechani ¢, which he currently holds. 1In his affidavit,
Couch asserts that he has been treated unfairly because of his
race with respect to job opportunities and been subjected to a
racially hostile work environnment. Specifically, Couch contends
that he has applied for and been denied several pronotions,
including crew |eader, for which he feels he was qualified.

WIllie Geter has worked for Defendant GPC for fifteen years.
CGeter, who does not disclose his educational background in his
declaration, is currently enployed as a fork lift driver in
Newnan, Georgia. Ceter asserts that he has been treated unfairly
because of his race with respect to job opportunities. GCeter also
states that he has been subject toaracially hostile environnent.
(Geter Decl., T 3). From1979 to 1989, he held the positions of
| aborer, neter reader, and senior neter reader. Id. at § 10.
Ceter states that, in 1993, he applied for the | ead man position
of seni or service  representatives inthe neter readi ng departnent,
but that the position was awarded to a Caucasi an enpl oyee with
| ess experience.

Jacki e Edwards, who is currently working as a nechanic in the
mai nt enance departnent in Cartersville, Georgia, has been enpl oyed

by GPC for approximately thirty years. Edwar ds, who does not
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descri be his educational background, asserts that he has been
treated unfairly because of his race with respect to job
opportunities. Edwards al so states that he has been subject to a
racially hostile environnment. In his affidavit, Edwards contends
that he has applied for and been denied pronotions for which he
was qualified. Specifically, Edwards states that in 1999 and
2000, he applied four separate tinmes for pronotion to the
st orekeeper position. “In many cases,"” Edwards all eges,
"[ Def endant GPC] awards these positions to less qualified
Caucasi an enpl oyees.” (Edwards Aff., 9 10). In support of his
assertion that he has been subjected to a racially hostile
environnent, Edwards alleges that his co-workers have posted
Conf ederate insignias such as the "Rebel Flag" in the workpl ace.
Paul Jackson has been working for Defendant GPC for
approximately twenty years and is currently enpl oyed as a cust oner
service representative at the Metro Custoner Service Center in
McDonough, Georgia. Jackson, who obtai ned an Associ ate degree in
Busi ness Admi ni stration fromAt| anta Metropolitan Col |l ege in 1979,
began his career with GPC in 1980 as a custoner service
representative C. Six nonths |ater, he was pronoted to custoner
service representative B. 1n 1980, Jackson obtai ned the position
of custoner service representative A, a position which he stil
holds. In his affidavit, Jackson states that he has been treated
unfairly because of his race with respect to job opportunities and
di sci pline. (Jackson Aff., § 7). Specifically, in 1998 Jackson

was absent from a class which he was required to attend. As a
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result, he was placed on the second | evel of positive discipline
for his absence. However, Jackson states that, "on countless
occasi ons, " when a Caucasi an enpl oyee was absent froma nmandatory
neeting, "the enpl oyee conducting the class woul d general | y phone
or go to that enployee’s work area and request that they join the
neeting." 1d. at 7. However, Jackson asserts that, because of
his race, he was "not afforded a rem nder that the neeting was
taking place.” [d. Because of his disciplinary record, Jackson
was unable to apply for a pronotion to the netro custoner service
expert group. Jackson also maintains, without citing a specific
exanpl e, that he has received unfairly | ow performnce eval uation
scores because of his race. [1d. at 9.

Summari zing, 111 prospective class nenbers have filed
affidavits which evidence their belief that Defendants have
treated themunfairly on account of their race. Because the Court
has no other information concerning the details of these
conplaints, it is not possible to even estimate whether all, sone
or none of the affiants' conplaints are valid. The Court does
observe that while nost of the allegations are rather general,
resolving the validity of each claim would be a fact-intensive
process. Also, while the existence of even one valid clai mwoul d
be too nmany, at the sanme tinme 111 affiants out of a group of 2400
individuals is too low a proportion to prove a pattern and

practice of discrimnation.
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h. I ndi fference of Seni or Managenent

Finally, Plaintiffs argue that the indifference of
Def endant s’ seni or managenent to race discrimnation supplies an
el ement of commonal ity sufficient to warrant a determ nation that
the Named Plaintiffs and all prospective class nenbers have been
adversely affected in a discrimnatory fashion

Ironically, this sectionof Plaintiffs' brief points out that
in response to findings of the Ofice of Federal Contract
Conmpliance in 1994, GPC agreed to inplenment new procedures
i ncl udi ng the JobNet system the structured interview guidelines,
use of selection commttees, and use of external recruitnment and
candi date services. Because the changes inplenented did not
produce the result of closing the salary and pronoti on gap bet ween
Caucasi ans and Afri can- Areri cans, and because t he Def endants' own
self-study ("The Diversity Report Card") was critical of the
extent of i nprovenent, and because of the inability of Defendants'
top representatives to answer certain deposition questions,
Plaintiffs argue that the indifference of senior managenent is at
such a level that the Court should find a comon thread of
"indifference" to define a cohesive class. It seens to the Court

that Plaintiffs overreach in this argunent.

i. Legal Di scussion and Concl usi on

The controlling case lawinterpreting Rule 23's requirenent

of commonal ity in enploynent discrimnation cases is set forthin
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Gener al Tel ephone Conpany of the Sout hwest v. Fal con, 457 U. S. 147

(1982), plus several decisions of the United States Court of

Appeal s for the Eleventh Crcuit, Nelson v. United States Stee

Corp., 709 F.2d 675 (11'"" Gir. 1983), Giffin v. Dugger, 823 F.2d

1476 (11'" Cir. 1987), and Washington v. Brown & Wl | i amson Tobacco

Corp., 959 F.2d 1566 (11'" Cir. 1992).

In Falcon, the Suprene Court reversed a |ower court ruling
that allowed plaintiff, who all eged he had been deni ed a pronoti on
on account of his national origin, to maintain a class action on
behal f of all Mexican-Anerican applicants for enpl oynment w thout
i dentifying questions of |aw or fact common to the claimof the
plaintiff and that of the class nenbers. The Suprene Court noted
that plaintiff had a nmeritorious pronotion claim but it held that
this did not entitle himto represent cl ass nenbers who had hiring
claims when plaintiff had failed to nake a factual show ng on the
i ssue of commonality. The Court referred critically to the
"across the board" rule which had previously allowed a victim of
race discrimnation to attack all unequal unenpl oynent practices
comm tted by an enpl oyer, regardl ess of whether plaintiff hinself
had been injured by such practices, referring in particular to
Johnson v. Georgia Hi ghway Express, Inc., 417 F.2d 1122 (11'" cir.
1969) . *°

“The Suprenme Court quoted with approval Judge Godbold's
specially concurring opinion in Johnson, wherein Judge Godbol d
expressed concern about potential unfairness to class nenbers
bound by an adverse judgnent if the class definition was overly
broad. Judge Godbol d warned courts not to assume that "all wll
be well for surely the plaintiff will win and manna will fall on
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Fal con di d | eave open a wi ndow of opportunity for plaintiffs
seeking certification, however:

I f petitioner used a biased testing procedure
to eval uate both applicants for enpl oyment and
i ncunbent enpl oyees, a class action on behal f
of every applicant or enpl oyee who m ght have
been prejudiced by the test clearly would
satisfy the comonality and typicality
requi rements of Rule 23(a). Significant proof
that an enployer operated under a general
policy of discrimnation conceivably could
justify a class of both applicants and
enpl oyees if the discrimnation manifested
itself in hiring and pronotion practices in
the same general fashion, such as through
entirely subjective deci sionnmaki ng processes.
Inthisregardit is noteworthy that Title VII
prohi bits di scrimnatory enpl oynent practi ces,
not an abstract policy of discrimnation. The
mere fact that an aggrieved private plaintiff
iIs a nmenber of an identifiable class of
persons of the sane face or national originis
insufficient to establish his standing to
litigate on their behal f all possible clai mof
di scrim nation agai nst a comon enpl oyer.

Fal con, 457 U.S. at 159, n. 15 (Enphasis supplied).

In Nelson, the Court of Appeals affirmed the trial court's
hol ding that commonality had not been established where the
pl aintiff had not established that the discrimnation she all egedly
suffered was "typical or relatedly, that a policy of race
di scrimnation pervaded U S. Steel's hiring practices.” |d. at
679. The Court noted in footnote 9:

The plaintiff's task in establishing the
requi site comonality or typicality is nore
difficult where, as here, disparate treatnent

is alleged. Disparate inpact cases typically
involve readily identified, obj ectively

all menbers of the class." Johnson at 1127.
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appl i ed enpl oynent practices such as testing
procedures. The comon reach of such
practices is likely to be clearer and easier
to establish than a general policy of race
discrimnation alleged to unite otherw se
factually dissimlar disparate treatnent
clains. (Footnotes omtted).

Significant proof that an enployer
oper at ed under a gener al policy of
di scrimnation conceivably could justify a[n]
across the board class of both applicants and
enpl oyees if the discrimnation nanifests
itself in hiring and pronotion practices in
the same general fashion, such as through
entirely subjective deci sionnmaki ng processes.
(Footnote omtted) (enphasis supplied).

The Court of Appeals found that while the plaintiff had
al | eged a general policy of race discrimnation, she had produced
no reliable evidence to back up that claim Therefore, the suit
woul d degenerate into a series of mni-trials, which would be
contrary to Rule 23's goal of judicial econony.

InGiffinv. Dugger, 823 F.2d 1476 (11'" Gir. 1987), the Court

of Appeals vacated a district court order certifying a class,
finding in part that the commonal ity requirenment of Rule 23 had not
been net when plaintiff, a rejected applicant for a clerica
posi tion, sought to represent those who had failed to pass a test
requi red for another position and neither of the Fal con exceptions
was met.

In Washi ngton v. Brown & W1 lianson Tobacco Corp., 959 F.2d

1556 (11'" Cir. 1992), the Court of Appeals affirmed the trial
court's denial of class certification, findingthat plaintiffs were

seeking certification of a class "challenging every enployer
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practice with respect to that class”, id. at 1570, and fi ndi ng t hat
plaintiff had not established that anything other than race was
common to their clains.

VWhile Plaintiffs may i ntend for individual Named Plaintiffsto
represent different subgroups withinthe prospective cl ass, neither
t he Conpl ai nt nor the notion for class certification spells out the
paraneters of each Naned Plaintiff's representative capacity with
respect to any subgroup. It is not obvious how, or whether
i ndi vi dual Named Plaintiffs could appropriately represent
particul ar subgroups. Thus, the Court considers that for all
intents and purposes this is an "across the board" case whi ch does
not neet Rul e 23's commonal ity requi renent unl ess one of the Fal con
exceptions recogni zed by the Suprene Court is net.

Plaintiffs have nade vigorous efforts to establish a pattern
and practice of discrimnation or a disparate inpact, either of
whi ch woul d establish essentially a presunption of discrimnation
affecting the entire class. Even when Plaintiffs' pattern and
practice evidence is considered as a whole, however, it is not
enough to convince the Court that race discrimnation 1is
Def endant s' "standard operati ng procedure” as defi ned by Teansters.
Plaintiffs' evidence is insufficient in quantity and quality to
make t hi s determ nation, given the size and geographi c scope of the
Def endants' operations and the | arge nunber of enpl oyees who work
for Defendants.

Simlarly, Plaintiffs' efforts to establish that Defendants

have an "entirely subjective hiring, pronotion and conpensation
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process" falls short. Plaintiffs' evidence does show that
Def endant s’ nanagers exercise discretion in these areas, but that
isdifferent froman "entirely subjective deci si onnaki ng process."
Finally, Plaintiffs' statistical evidence regarding the existence
of an adverse inpact is unconvincing. For one thing, the evidence
does not show proof of a convincing nexus between the clainmed
policies and the outcone due to its failure to adequately neasure
the treatnent of simlarly situated individuals. Secondly, the
extent of adverse outconme is not proven with convincing force by
the expert testinony for the sanme reason.

The Court recognizes the enormty of the task borne by
Plaintiffs to prove pattern and practice or adverse inpact;
however, the size of the burden is proportional to the task chosen

by the very w de-ranging nature of this |lawsuit.

C. Adequacy of Representation

For the reasons previously discussed, the Court does not
believe that the Naned Plaintiffs adequately represent the absent
class nmenbers. The Court does find that Plaintiffs' counsel are
capabl e and experienced |awers who would nore than adequately

represent the class, were a class certified.

2. Rul e 23(b)(2)
Under Rule 23(b)(2), the Court may certify a class when the
requi renents of Rule 23(a) are net and, in addition, the Court

determ nes that the Defendant "has acted or refused to act on
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grounds generally applicable to the class, thereby making
appropriate final injunctive relief or correspondi ng declaratory
relief with respect to the class as a whole." Rule 23(b)(2), Fed.
R Cv. P

When a class is certified under Rule 23(b)(2), the outcone of
the litigation binds all nenbers of the class, regardless of
whet her the outcone is favorable or unfavorable. C ass nenbers
have no right to "opt out”. See Rule 23(c)(3). Under controlling
precedent, back pay is considered equitable relief and therefore
can be awarded to class nenbers in a case certified under Rule

23(b)(2). Pettway v. Anerican Cast lron Pipe Co., 494 F.2d 211

257 (5'" Cir. 1974). The added winkle here, however, is that
Plaintiffs al so seek conpensat ory and puniti ve damages - neither of
whi ch were avail abl e under Title VII when Pettway was deci ded, and
both of which are classic forns of | egal - not equitable - relief.

In Murray v. Ausl ander, 244 F.3d 807, 812 (11'" Cir. 2000), the

Court of Appeals held that damages can only be awarded in a (b)(2)
case where the danmages sought are "incidental" to the clains for
i njunctive and equitablerelief. Such "incidental damages" woul d be
t hose group danages i nherent in a finding of Defendants' liability
to the Plaintiffs' class as a whole.

Followng Mirray, the Court finds this case cannot be
certified under Rule 23(b)(2). Plaintiffs seek not only back pay,
but al so conpensatory damages and punitive damages which would

require highly individualized fact findings and whi ch coul d not be
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termed nerely incidental to an injunction or declaration in the
class's favor.

As an alternative, Plaintiffs ask the Court to certify the
equi tabl e and | egal cl ains of the class under Rule 23(b)(2), but to
al | ow opt -outs regardi ng danages clains. Plaintiffs note that this
Circuit has recognized the discretionary power of the district
court to allow opt-outs in a 23(b)(2) case when "desirable to

protect the interests of absent class nenbers.”™ See Penson v.

Ternminal Transport Co., 634 F.2d 989, 994 (5'" Gir. 1981 Unit B).

Also, in Holmes v. Continental Can Co., 706 F.2d 1144 (11'" Cir

1983), the United States Court of Appeals for the Eleventh Circuit
hel d that the district court had abused its discretion by refusing
to approve an opt-out procedure in a 23(b)(2) case which had been
settled for a paynent of an aggregate sumto the class as a whol e.
The Court of Appeals' stated rationale was that even though the
cl ass had been certified under Rule 23(b)(2), it actually was
“"functionally nore simlar"” to a Rule 23(b)(3) case. 1d. at 1154.

Inthe Court's opi nion, neither Penson nor Hol nes entitles the
Plaintiffs to 23(b)(2) certification of damages cl ai nms with an opt -
out feature for conpensatory damages cl ains. Penson nerely stands
for the proposition that a district court had discretion to allow
opt-outs in a case involving clains for back pay as well as
injunctive relief. No conpensatory damages cl ains were invol ved.
Hol mes, which al so di d not i nvol ve conpensat ory damages, was a case
whi ch had been settled. The Court of Appeals noted that in the

settl ement posture, the case was nore |like a 23(b)(3) case i n which
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common i ssues predom nated. Mbost inportantly, these cases predate
the Cvil R ghts Act of 1991, Pub.L.No. 102-166, 105 Stat. 1071
(1991), which added the right to seek conpensatory and punitive
damages and the right to jury trial in cases where these damages
are sought.

Assum ng that the Court does have the discretionto certify a
cl ass under Rule 23(b)(2) for both injunctive relief and danages,
Wi th individual opt-out rights as to damages clains, it would
decline to do so. As stated el sewhere, individualized issues
predom nate in this case to such an extent that managenent of the
case woul d be exceptionally difficult.

Plaintiffs next argue that issues affecting noney danmages do
not predom nate over issues of injunctive and declaratory relief
because the latter fornms of relief are nore neaningful to the
cl ass. No express predom nance requirenent appears in Rule
23(b)(2), though the Advisory Conmttee Notes state that "the
subdivision [(b)(2)] does not extend to cases in which the
appropriate final relief relates exclusively or predomnantly to
noney danmages. " Adv. Comm Notes, 1966 Anendnents, Fed. R G v.P. 23.
Plaintiffs argue that while the Notes are not |egally binding, a
policy of liberal interpretation of civil rights law favors a
reverse i nference that noney damages can be coll ected by a (b)(2)
class so long as noney danmges are not the predom nant form of
relief. Plaintiffs argue here that noney danages do not

predom nat e because the proposed injunctive/declaratory relief -
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seeki ng programmati ¢ changes i n Def endants' personnel policies - is
nore inportant in the long run than individual nonetary awards.

Thi s argunent, however, fails on three points. First, there
i s no bi ndi ng precedent supporting Plaintiffs’ "bal anci ng" approach
to (b)(2) certification in the Eleventh Crcuit. In fact, the
El eventh Crcuit has held specifically that in cases where the
noney danmages are not a purely "group renedy,"” the damages cl ai ns
do not predom nate over any injunctive relief sought by the class.
Murray, 244 F.3d at 812. The Court notes that in the Murray case
the Eleventh Circuit did not evaluate the "inportance" of one type
of relief over the other. Rather, the Court found that the sinple
fact that plaintiffs sought individual nonetary relief prevented
certification.

Secondly, Plaintiffs have given the court little information
as to what sort of injunctive or declaratory relief would be of
such clear inportance as to warrant a determ nation that equitable
i ssues predom nate over i ssues of damages. Plaintiffs nerely state
in the Conplaint that they seek entry of an injunctive order "to
end Def endants' di scrimnatory practices andto prevent current and
future harm to the Naned Plaintiffs and the class", and of a
decl aratory order "that Defendants' acts and practices as set forth
herein are in violation of the aws of the United States.” Third
Amended Conplaint, p. 59. It does not seem however that orders
which nerely reiterate general existing |legal principles would be
of the level of significance urged by Plaintiffs. Also, while

Plaintiffs' briefs refer to needed "progranmmatic changes", it is
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not cl ear what di screte changes Plaintiffs have in m nd which could
be directed in a clear, enforceable order. Thus, therecordinits
present state does not convey why i njunctive or declaratory relief
woul d be of nore value than noney danmages to prospective class
menbers, assuming this were a legitinmate consideration.

Finally, to sone nenbers of the prospective class (especially
those who no |onger work for Defendants), the injunctive and
declaratory relief may be of far |ess inportance than nonetary
damages.

For the foregoing reasons, the Court does not find that the
sought-after injunctive/declaratory relief is of greater val ue or
i nportance than the sought-after nonetary relief. Further, the
Court believes that such a balancing approach is inherently
subj ective, and in the absence of bindi ng precedent requiring such
an approach, the Court would be disinclined to use it.

Since ajury trial has been demanded in this case, the parties
are entitled under the Seventh Amendnent of the U. S. Constitution
to have all factual | egal issues determ ned by a single jury before
decisions on equitable matters are nmade by the Court. Ross v.
Ber nhard, 391 U. S. 531, 538-39 (1970). The authorities relied upon
by Plaintiffs to argue that cl ains for conpensat ory damages can be
tried in an enploynent discrimnation case certified under (b)(2),
wi th findings on damages deferred until resolutionof liability are
not applicable and are not workable. Unlike the situation which
predated the 1991 Act, the Court cannot conduct a bench trial on

pattern and practice or disparate inpact issues without a jury
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where a jury is demanded. Also, if these issues were resolved
adversely to the Defendants, it would then be necessary for the
jury to hear and rul e on all individual clains for conpensatory and
puni ti ve damages. The prospect of trying possibly two t housand of

these clains before a single jury is sinply absurd.

3. Rul e 23(b) (3)

The Court alsofinds that class certificationis inappropriate
under Rule 23(b)(3). The two essential requirenents of Rule
23(b)(3) are that the common questions "predom nate over any
guestions affecting only individual nenbers” and that the class
action procedure be "superior ... for the fair and efficient
adj udi cation of the controversy.”" Fed. R Cv. P. 23(b)(3). "In
ot her words, 'the issues in the class action that are subject to
general i zed proof, and thus applicable to the class as a whol e,
must predom nate over those issues that are subject only to

i ndi vidualized proof."'" Jackson v. Mdtel 6 Multipurpose, Inc., 130

F.3d 999, 1005 (11th G r. 1997)(citing Kerr v. City of Wst Palm

Beach, 875 F.2d 1546, 1557-58 (11'" Gir. 1989)(quoting Ni chols v.

Mobile Bd. OF Realtors, Inc., 675 F.2d 671, 676 (5" Cir. Unit B

1982))).% The predoni nance inquiry under Rule 23(b)(3) is "far

nore demanding than Rule 23(a)'s commonality requirenent.” |d.

*In Stein v. Reynolds Sec., Inc., 667 F.2d 33, 34 (11th Cir.
1982), the El eventh Circuit adopt ed as bi ndi ng precedent deci si ons
of Unit Bof the former Fifth Crcuit handed down after Septenber
30, 1981.
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(quoting Ancthem Products, Inc. v. Wndsor, 521 U S. 591, 624

(1997).

In Jackson, the Eleventh G rcuit found an abuse of discretion
in a district court's decision to certify a class alleging a
nati onw deracially discrimnatory practice of renting vacant roons
and provi di ng housekeeping services. Plaintiffs argued that the
i ssue whether defendant Mdtel 6 had a practice or policy of
di scrim nati ng agai nst patrons and enpl oyees on the basis of race
predom nated over individual issues. Jackson, 130 F.2d at 1005.
The district court had agreed with the plaintiffs and found that
class resolution wuld be nore efficient and cost-effective.
Reversing the district court, however, the Eleventh Circuit noted
that the "plaintiffs' clains will require distinctly case-specific
inquiries into the facts surrounding each alleged incident of
discrimnation.” [|d. at 1006. Thus, the Court found that nopst of
the plaintiffs' clainms would stand or fall on the case-specific
issues, rather than a finding of a pattern or practice of
di scrim nation.

Simlarly, in Rutstein v. Avis Rent-A-Car Systens, Inc., 211

F.3d at 1235-36 (11'" Gir. 2000), the Eleventh Crcuit Court of
Appeal s reaffirnmed its holding in Jackson and enphasi zed t he need
for singularity of claims in the class action context.* Because

there were too many "individualized issues, relative to the one

“The Court notes that Rutstein was not an enploynent
di scrimnation case, but its reasoning is relevant to the instant
case. 1d. at 1329.
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common i ssue of whet her [ Def endant] maintains a policy or practice
of discrimnation,” the Court found that the plaintiffs failed to
neet the ' predonm nation' requirenent of Rule 23(b)(3) and therefore
could not proceed as a class with their clains arising under
Section 1981. |1d. at 1235.

In the present case, Plaintiffs seek certification in part
nodel ed after the United States Suprenme Court’s decision in the
Teansters decision, 431 U.S. 324 (1977), in which the Court found
that the question of whether defendants have engaged in a pattern
and practice of discrimnation is a critical factor which may
connect the clains of class nenbers.“* 1d. at 336-39. However, the
pattern and practice standard descri bed in Teansters is not net in
the instant case. The Rutstein Court noted that the Teansters
rati onal e was appropriate where the "[n]unber of African-Anerican
and Spani sh-surnanmed persons hired for line driver positions
approached the 'inexorable zero' "™ or where "'in the 37 years
preceding the institution of the | awsuit the enpl oyer did not have
a single black [person] on its payroll.'" Rutstein, 211 F.3d at
1236-37 (quoting Teansters, 431 U. S. at 342, n. 23, and Paradi se v.

Prescott, 767 F.2d 1514, 1529 (11'" Gir. 1985); conpare Reynolds v.

Roberts, 202 F.3d 1303, 1319 n. 27 (11'" Cir. 2000)("[I]t is
undi sput ed t hat [ def endant] hired t housands of bl acks" and pronot ed

many of these individuals to higher positions. "In light of this,

®The Teansters case di d not i nvol ve cl ass certification under
Rul e 23, but instead involved a statutory procedure allow ng the
Attorney General to bring a civil action alleging viol ati ons of
Title VII. Teansters, 431 U S. at 328.
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there can be no i nference that [defendant’s] policies and practices
injured every nenber of the plaintiff classes by discrimnating
agai nst himor her on account of race.").

Utimately, the Court in Rutstein concluded that, in any cl ass
action context, "[S]erious drawbacks to the nai ntenance of a cl ass
action are presented where initial determ nations, such as the
i ssue of liability vel non, turn upon highly individualizedfacts."

quoting MCarthy v. Kleindienst, 741 F.2d 1406, 1412 (D.C. Cr.

1984); see Andrews v. Anerican Tel ephone & Tel egraph Co., 95 F. 3d

1014, 1024 (11'" Gir. 1996) (i n action agai nst tel ephone conpani es
provi si on of 900- nunber services inwhichplaintiffs clained, inter
alia, that conpani es were viol ating ganbling | aws, Court held that
"aspects of each 900-nunber programw |l have to be individually
examned to determne whether a particular program actually
i nvol ves ganbling or runs afoul of state gamng |aws").

Simlarly, as previously discussed, Plaintiffs rely on
statistical evidence to provide over-arching pr oof of
di scri m nati on whi ch woul d connect cl ass nmenbers' cl ains. However,
because of Ilimtations in Plaintiffs' proof, the statistical
evidence is insufficient to show that Defendants' personnel
policies disparately inpacted the Plaintiff class, or that
Def endants had a general policy of discrimnation.

Even if Plaintiffs' pattern and practice or disparate inpact
theories were viable, however, the Court does not believe that
certification under Rule 23(b)(3) would be appropriate. The

factual detail needed to determne both liability and individua
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damages clains for perhaps 2000 individuals would overwhel mthe
comon el ements of proof.

Plaintiffs assert that "[c]lass treatnent of this controversy
is clearly superior to resolution through the filing of a host of
i ndi vidual actions.” (Plaintiffs Brief, p. 58). The Court finds
that class certification in the instant case, however, would | ead
to an unnmanageabl e and fragnented series of individual clains.
Def endants contend, and the Court agrees, that severing clains or
bi furcating liability and damages, as Plaintiffs suggest, will not
sol ve these wunique problens. I nstead, as noted above, such
i ndividual clainms will ultimately turn on the particular facts and
ci rcunst ances of each prospective class nenber’ s cl ains, including
whet her the individual was subjected to the alleged disparate
treatment or wunlawful harassnment as well as a calculation of
i ndi vi dual i zed damages with respect to these divergent clains.

In this case, the manageability concerns associated wth the
i ndi vi dual i zed nat ure of the prospective cl ass outwei gh any benefit
attained fromclass action litigation as prescribed by Rule 23 of
the Federal Rules of Civil Procedure. As such, the Court finds

that class treatnent is not appropriate.

3. Hybrid C ai m
Plaintiffs al so suggest, as an alternative, that the court
certify clains for equitable relief under (b)(2) and clains for

damages under (b)(3). This variation, however, adds no new opti ons
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to those al ready discussed. The fact is that common el enents of
proof would not predomnate in any event so as to neet the

requi rements of (b)(3).

VIl SUMVARY

Because neither the requirenents of Rule 23(a) or (b) are net,
Plaintiffs’ nmotionfor class certification|[#116] is hereby DEN ED.
Plaintiffs’ request for an evidentiary hearingonthe certification
issues is also DENIED. Plaintiffs' notion to strike the report of
Dr. Ronald Sins [#138-1] and Defendants' nmotion to strike the
second report of Dr. Madden [#143] are DENI ED.

SO ORDERED, this 11'" day of Qctober, 2001.

/sl
ORI NDA D. EVANS
UNI TED STATES DI STRI CT JUDGE
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